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The NLRB has issued an order 
pursuant to which we shall make 
certain back pay awards to certain 
of our employees. Are we required 
to withhold tax on these amounts? 

No. Payments of back pay to employees made 
pursuant to an order of the National Labor Relations 
Board which represent amounts which they would 
have earned had they not been absent from work as a 
result of labor difficulties, less amounts earned else- 
where during such absence, do not constitute re- 
muneration for services performed by an employee 
for his employer, and therefore do not constitute 
“wages” within the meaning of section 465(b) of the 
Internal Revenue Code, and are not subject to with- 
holding of Victory tax at the source, nor to the with- 


holding provisions of the Current Tax Payment Act 
of 1943. 


Do Collectors of internal revenue have authority 
to grant extensions of time for filing declarations of 
estimated tax? 

Yes. Applications for extensions may be addressed 
to the Collector of the taxpayer’s district. No exten- 


sion for a period longer than six months may be 
granted. T. D. 5297. 


Are proceeds of War Risk Insurance subject to state 
inheritance taxes? 


No. Notin Pennsylvania. Orphans Court Delaware 
Co. Pa. Nor in Kentucky. Opinion of Attorney General. 


Kk 
( 


Are waivers required to transfer shares of stock in 
New Jersey corporations when owned by nonresident 
decedents? 


No. But proof that decedent is domiciled outside 
New Jersey must be submitted. Ruling State Tar 
Commissioner. 


Is a joint venture treated as a partnership for tax 
purposes? 


Yes. Dicta in Le Suer v. Com. TC memo opinion. 
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May declarations of estimated tax be filed fora short 
taxable year? 


Yes. No declaration may be made for a period of 
more than 12 months. A separate declaration for a 
fractional part of a year is, therefore, required wher- 
ever there is a change with the approval of the Com- 
missioner in the basis of computing net income from 
one taxable year to another taxable year. T. D. 5297. 


Jax Chips 





We had no excess profits tax 
liability for 1940, 1941, and 1942; 
but in the event that the excess 
profits tax return for 1943 should 
disclose an excess profits tax lia- 
bility computed without the benefits of Code Sec. 722, 
should we file such application for relief on Form 991 ? 


Yes. An application for relief may be filed for that 
year claiming therein any unused excess profit credit 
carry-overs from the two prior years, computed on a 
constructive average base period income basis under 
Code Sec. 722 in lieu of the credit shown on your re- 
turns for such prior years. Application for relief on 
Form 991 for the taxable years 1940, 1941 and 1942 
should not be filed in this case. Special ruling. 


ste ste ste 
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Will members of Armed Forces be required to file 
estimates of tax liability on December 15, 1943? 


No. By a special ruling issued August 30, 1943, all 
members of the Armed Forces on active duty Septem- 
ber 15, 1943 may defer the filing of Declarations of 
Estimated Federal Income and Victory Tax and the 
payment of such estimated taxes until March 15, 1944, 
without incurring interest or penalty. 


* * 


Do those states levying a personal income tax per- 
mit a deduction for medical expense? 


Yes. In line with the provisions of the Federal In- 
ternal Revenue Code allowing deductions from gross 
income of amounts expended by the taxpayer for med- 
ical care of himself and his dependents, seven states 
iave adopted corresponding legislation at their recent 
sessions. 

California, Iowa and Maryland authorize a deduc- 
tion of amounts expended for medical care and treat- 
ment not compensated for by insurance, which are in 
excess of 5% of the taxpayer’s net income (computed 
without the benefit of the deduction) with a maximum 
allowance of $2,500 for a married person or person 
with equivalent status, and of $1,250 for a single 
person. 

New York allows a similar “percentage deduction” 
with a maximum of $1,500 for a married person or 
head of a family, and $750 for a single person. Okla- 
homa has the same maximum limitations in permitting 
expenses in excess of $100 to be deducted. 

North Dakota grants outright deductions for all 
medical expenses not compensated for by insurance. 
while Wisconsin allows all amounts in excess of $50 
with a maximum of $500. 
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PENSION TRUSTS UNDER THE 
NEW REGULATIONS 


By BENJAMIN M. BECKER 


to conform Regulations 103 to Section 162 of 

the Revenue Act of 1942, relating to pension 
trusts, has left employers, employees, lawyers, ac- 
countants and business executives in a whirl of specu- 
lation, analysis and detail in attempting to ascertain 
how existing and contemplated pension plans may be 
modified without radical changes and yet comply 
with the new regulations and meet the approval of 
the Commissioner of Internal Revenue. The Com- 
missioner has proceeded from a simple and general 
law to a very tight regulation of plans which may 
meet the requirements of Section 165(a). In many 
respects, it appears that the regulations have more 
or less straight-jacketed the type of plans that may be 
used with preferential tax treatment. 

In order to qualify, the trust must specifically com- 
ply with the regulations.1 Every trust being part of 
a stock bonus, pension or profit sharing plan should 
be carefully tested and checked against every require- 
ment of the regulations. Hereinafter are set forth 
the limitations imposed upon qualifying pension trusts. 


/ | VHE ISSUANCE of the Treasury regulations 


Requirements of and Limitations Upon 
Qualifying Plan 

1. The trust must be part of a stock bonus, pension 
or profit sharing plan of the employer. It must be 
a plan. It cannot be a hit-or-miss proposition or 
something which constitutes a loose arrangement for 
payment of retirement benefits. 

2. The plan must be for the exclusive benefit of 
the employees and their beneficiaries. “Beneficiaries” 
of an employee includes the estate of the employee, 
dependents of the employee, persons who are the 
natural objects of the employee’s bounty, and any per- 
sons designated by the employee to share in the bene- 
fits of the plan after the death of the employee. Thus, 
the beneficiaries should be limited to “beneficiaries” 
so defined. The trust agreement ought properly to in- 
clude a provision giving the employee the right to 





’ Regulations 103, as amended, Section 19.165(a). 
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designate named beneficiaries. It would appear that 
the employee may name a person or persons not the 
natural objects of the employee’s bounty. 

3. The trust must be formed and availed of solely 
to aid in the execution of a plan which is a definite 
written program, and an arrangement communicated to 
the employees.2, This would require notice to the em- 
ployees of their respective participation or offer of 
participation in the plan. This is usually accom- 
plished by notice to the employees of the institution 
of the plan and the offer of participation to the eligible 
employees. The trust agreement should provide for 
proper notice to the employees of the promulgation 





2 Section 19.165(a)(1)-1. 
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of the plan and the requirements for the employees’ 
participation. 

4. The plan must be solely designed and applied 
to enable the employees or their beneficiaries, as de- 
fined, to share in the capital or profits of the em- 
ployer, and to provide for the livelihood of such 
employees or their beneficiaries after the retirement 
of the employees. 


Must Be a Permanent Plan 


5. The plan must be a permanent plan, as distin- 
guished from one that is temporary. Yet, the em- 
ployer may reserve the right to change or terminate 
the plan.* However, where provision is made for 
termination at will by the employer, this may necessi- 
tate some provision which will prevent such termina- 
tion from resulting in the prohibited discriminations 
hereinafter discussed. The regulations state that 
such discrimination may occur, for instance, where 
certain officers or highly compensated employees are 
at the inception of the plan within a few years of 
retirement age and the operation of the plan will 
fund and vest their benefits in a short period, thus 
resulting in discrimination in favor of such officers 
or highly compensated employees. The plan should 
therefore incorporate appropriate provisions which 
will make impossible that type of discrimination. 
This may be done by providing that no benefits shall 
become payable until at least a specified number of 
years of participation shall have elapsed. 


Employer May Discontinue Contributions 


The employer may, too, reserve the right to dis- 
continue contributions under the plan. 


The regulations‘ provide that if the plan is aban- 
doned for any cause other than business necessity 
within a few years after the program has taken effect, 
this will be construed as evidence that the plan from 
its inception was not a bona fide program for the exclu- 
sive benefit of the employees in general. It is sub- 
mitted that this is going considerably beyond the 
scope of Section 165(a). The inference that the plan 
was never a bona fide arrangement for the exclusive 
benefit of the employees may not necessarily follow 
from the fact that it is abandoned within a short time. 
Employer-employee difficulties may make it highly 
desirable, and perhaps necessary, to discontinue the 
plan, although general business conditions may 
warrant its continuance. Moreover, what is the “busi- 
ness necessity” which would warrant the abandon- 
ment of a plan? Is it a mere diminution in profits? 
If so, to what extent must the profits be reduced below 
the profits realized at the time that the plan was 





3 Section 19.165(a)(4)-1. 
* Section 19.165(a)(1)-1. 
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promulgated? How is “business necessity” to be 
defined when because of prospective adverse busi- 
ness conditions, although in a profitable period, it 
becomes necessary to build up a surplus, and the em- 
ployer finds it necessary therefore to abandon the con- 
tributions to the plan so that the surplus may be built 
up for business reasons? To what extent is an em- 
ployer permitted to build up his surplus by discon- 
tinuing contributions to a plan? These and many 
other considerations introduce indefiniteness and un- 
certainty in considering the adoption of pension pro- 
grams. The bona fides of a plan as a program for 
the exclusive benefit of employees can well be ascer- 
tained apart from what may happen to the plan after 
it is initiated. Much as the interests of employees 
may be served by a warning to employers that plans 
must be continued unless business necessity justifies 
abandonment, the imposition of such a condition is 
unwise, difficult of application, and introduces an 
element of uncertainty in pension planning. 


Must Not Be Subterfuge for Dividing Profits 


6. The plan must not be a subterfuge for the dis 
tribution of profits to shareholders even if other em- 
ployees who are not shareholders are included in the 
plan. If it is a subterfuge for the distribution of 
profits to shareholders, the regulations state, it is not 
then for the exclusive benefit of the employees. 
When, then, is a plan designed as a subterfuge to 
distribute profits? Is it when 50% of the employer 
contribution is allocated to shareholders?—45%? 
—40% ?>—35% ?—or what? The regulations give no 
guide. Presumably, a determination of whether or 
not the plan is a subterfuge for the distribution of 
profits to shareholders will depend on the over-all 
examination of the plan. To what extent the element 
that alternative distribution in dividends in lieu of 
payments into a pension trust will effectuate a tax 
savings to the individual stockholder-employee will 
be considered, is not indicated by the regulations. 

7. The plan must benefit the employees in general. 


(a) The plan need not provide for benefits for all 
employees. 


(b) Among the employees to benefit may be officers 
and shareholders. 

(c) The plan is not for the exclusive benefit of 
employees in general if it discriminates either in 
(i) eligibility requirements, (ii) contributions, 
or (iii) benefits, by any device whatever, in favor of 
employees who are officers, shareholders, persons 
whose primary duties consist in supervising the work 
of other employees, or highly compensated employees. 

Every detail of the plan as it appears in theor) 
and projected in operation, should be examined to 
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ascertain if it is a plan exclusively for the benefit of 
the employees. The regulations state, “The law is 
less concerned with the form of the plan as it is with 
its effects in operation.” 

(d) The plan may cover former employees as well 
as present employees and employees who are tempo- 
rarily on leave, as, for example, in the military or 
naval forces. 


8. The regulations impose no specific limitations 
with respect to investments which may be made by 
trustees of a qualifying trust. 

(a) The contributions may be used to purchase 
any investments permitted by the trust agreement or 
to the extent permitted by local law. 

(b) Where, however, the trust funds are invested 
in stock or securities of the employer, full disclosure 
must be made (i) of the reasons for such arrangement, 
and (ii) of the conditions under which such invest- 
ments are made, in order that the Commissioner may 
determine whether the trust serves any purpose other 
than constituting part of a plan for the exclusive 
benefit of the employees. 


9. The trust is not exempt unless under the trust 
it is impossible (in the taxable year and at any time 
thereafter prior to the satisfaction of all liabilities to 
employees or their beneficiaries covered by the trust) 
for any part of the trust corpus or income to be used 
for or diverted to, purposes other than for the exclu- 
sive benefit of such employees or their beneficiaries. 


No Diversion 


(a) The trust instrument should definitely and 
affirmatively make it impossible for the non-exempt 
diversion or use thereof, whether by operation of 
natural termination of the trust, by power of revoca- 
tion or amendment, by the happening of a con- 
tingency, by collateral agreement, or by any other 
means. The trust agreement might well include a 
specific provision substantially in the language of the 
regulations, i. e.: 

“In no event shall any portion of the income from the trust, 
the corpus, or any part thereof, be diverted to purposes other 
than for the exclusive benefit of the participating employees 
or their beneficiaries, as herein provided, nor shall it revert to 
the corporation before the full satisfaction of all liabilities to 
employees or their beneficiaries as provided in this trust 
agreement.” 

(b) The employer need not relinquish the power 
to modify or terminate the rights of certain employees 
covered by the trust, but it must be provided that it 
will be impossible for the trust funds to be used or 
diverted for purposes other than for the exclusive 
benefit of the employees or their beneficiaries. The 
phrase, “purposes other than for the exclusive benefit 
of his employees or their beneficiaries,” includes all 
objects or aims not solely designed for the proper 
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satisfaction of all liabilities to employees or their bene- 
ficiaries covered by the trust. 

(c) Notwithstanding the foregoing requirements, 
the employer is nevertheless permitted to reserve the 
right to recover at the termination of the trust, but 
only at such time, such balance in the trust as is due 
to erroneous actuarial computations during the previ- 
ous life of the trust. The regulations * define a balance 
due to an “erroneous actuarial computation” as the 
surplus arising because actual requirements differ 
from the expected requirements based upon previous 
actuarial valuations of liabilities or determination of 
cost of providing pension benefits under the plan. 

10. The plan must satisfy the coverage require- 
ments of Section 165(a) (3). 


(a) The law® provides for the exemption of the 
plan if the trust benefits either 70% or more of all 
of the employees or 80% or more of all of the em- 
ployees who are eligible to benefit under the plan if 
70% or more of all of the employees are eligible to 
benefit under the plan. Excluded, however, may be 
employees who have been employed not more than a 
minimum period prescribed by the plan (not exceed- 
ing five years), employees whose customary employ- 
ment is for not more than twenty hours in any one 
week, and employees whose customary employment 
is for not more than five months in any year. The 
regulations provide that the percentage requirement 
in Section 165(a)(3)(A) refers to the percentage of 
all of the active employees, including employees 
temporarily on leave, such as those in the armed 
forces of the United States, if such employees are 
eligible under the plan. 


(b) If the plan fails to qualify under the percen- 
tage requirement of Section 165(a) (3) (A), it may still 
qualify under Section 165(a)(3)(B), provided the 
plan’s eligibility conditions, benefits and contributions 
do not discriminate in favor of employees who are 
officers, shareholders, persons whose principal duties 
consist in supervising the work of other employees, 
or highly compensated employees. 


Classification Not Discriminatory 


11. Section 165(a)(4) describes certain classifica- 
tions that will not in themselves be considered dis- 
criminatory. Accordingly, the regulations provide 
that plans may qualify under Section 165(a) (3) (B) 
which are limited to employees who (a) have reached 
a designated age, (b) have been in employment for 
a designated number of years, (c) are employed in 
designated departments, (d) earn less than $3,000, as 
to which compensation the Social Security Act applies, 
and (e) are in other classifications. However, the 





5 Section 19.165(a)(2)-1(b). 
® Section 165(a)(3). 
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limitation of the plan to only such employees must 
not result in discrimination in favor of officers, share- 
holders, employees whose principal duties consist in 
supervising work of other employees, or highly com- 
pensated employees. Thus, it then becomes necessary 
to project the theoretical plan into operation to ascer- 
tain whether or not any of the prohibited discrim- 
inations result. 


12. If under a contributory plan offered to all of 
the employees the requirement of contribution as 
offered by the employer to the employee participants 
is so burdensome as to make the plan acceptable only 
to highly paid employees, the classification will be 
considered discriminatory in favor of the highly paid 
employees. Thus, with respect to contributory plans, 
it is important that an analysis be made so as to make 
certain that the required contribution is not burden- 
some on the lower paid employees. 


Excluding Persons Earning $3000 or Less 


13. Many plans exclude employees earning $3,000 
or less, as to which compensation the Social Security 
Act applies. This is to permit qualification of plans 
which supplement Social Security programs. ‘The 
classification is clearly permitted by Section 165(a) (5) 
and by the regulations. However, the classification 
must not result in the prohibited discriminations. 
Presumably pursuant to Sections 165(a)(3)(B) and 
165(a)(5) the regulations provide that the Commis- 
sioner will take into consideration whether the total 
benefits resulting to each employee under the plan 
and under such law or under such law only, would 
constitute an integrated and correlated retirement system. 
Where the excluded persons are employees receiving 
$3,000 or less, there must be an integration and correla- 
tion with the benefits provided by the Social Security 
Act. A classification of employees under any plan 
which results in relatively or proportionately greater 
benefits for employees earning above any specified 
salary, amount or rate, than those below such salary, 
amount or rate, may be found discriminatory unless 
such relative or proportionate differences in benefits as 
between employees resulting from such classification are 
approximately offset by the retirement benefits provided 
by the Social Security Act. The regulations provide 
that for this purpose, benefits under the Social Security 
Act may be considered as 150% of the primary insur- 
ance benefit provided thereby. However, a plan sup- 
plementing benefits under the Social Security Act, 
and excluding employees earning $3,000 or less per 
year, will not be deemed discriminatory merely be- 
cause for administrative purposes and convenience, 
it provides a reasonable minimum benefit not to ex- 
ceed $20amonth. — 


(Continued on page 566) 
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New Federal Estate and Gift Taxes 
On Community Property 


By J. P. JACKSON 


Attorney in Dallas, Texas 


HE AMENDMENTS to the federal estate and 

gift tax laws as they relate to community should 
be of interest not alone to taxpayers in the com- 
munity property states, but to taxpayers generally. 
Since these amendments, without change in rates, have 
the effect of doubling and trebling gift and estate taxes 
in the community property states, they are, of course, 
of more immediate interest to the community property 
taxpayer. But, in that these amendments constitute 
a new philosophy in the field of taxation, they should 
also be of concern tu taxpayers throughout the nation. 


Considering that these amendments were obviously 
drafted by lawyers unversed in the laws of community 
property, and that they were hastily adopted by Con- 
gress without the benefit of proper hearings before 
the committees, it is not surprising that they contain 
many inequities and hardships. 


But it is more difficult to understand the philosophy 
underlying the amendments. The estate tax amend- 
ments will in many cases result in a complete confisca- 
tion of an entire estate. The estate and gift tax 
amendments constitute an utter disregard of funda- 
mental property rights. They not only measure one 
taxpayer’s tax by another taxpayer’s property; they 
treat two distinct taxpayers as owners at the same 
time of the identical property ; they lay an estate tax 
without regard to ownership, but solely with regard 
to the sheer accident of who may happen to die first ; 
they regard one taxpayer as owning property when 
a gift is made, but another taxpayer as owning the 
identical property if death occurs. They even treat the 
identical gift as being made by one taxpayer for gift 
tax purposes, and by another taxpayer for estate tax 
purposes. It is submitted that the whimsical, capri- 
cious and arbitrary character of the amendments as 
presently drawn renders them unconstitutional. 


Section 402(b) of the 1942 Act added a new provi- 
sion which requires that there be included in the de- 
cedent’s estate the full value of any property held by 
him at death, 


“to the extent of the interest therein held as community prop- 
erty by the decedent and surviving spouse * * *, except such 
part thereof as may be shown to have been received as com- 
pensation for personal services actually rendered by the 
surviving spouse, or derived originally from such compensa- 
tion, or from separate property of the surviving spouse. In 
no case shall such interest included in the gross estate of the 
decedent be less than the value of such part of the community 
property as was subject to decedent’s power of testamentary 
disposition.” 


This statute has three outstanding characteristics: 


First, it completely disregards the fundamental 
principles of property rights in the community prop- 
erty states. The rule of property law that husband 
and wife are equal co-owners of the community prop- 
erty is swept aside, and the whole of the property is 
treated for estate tax purposes as being owned by the 
first to die. The vested interest of the survivor in 
one-half of the community is ignored. However, if 
the survivor’s executors can show that some part of 
the community property was purchased with the sep- 
arate wages of the survivor, or the income from the 
survivor’s separate property, such acquisition is 
treated, for estate tax purposes, as being the separate 
property of the survivor, though, of course, property 
so acquired is community property under state law of 
some of the community property states, and separate 
property under other state laws. 

A second characteristic of the statute is that it treats 
two separate taxpayers as each owning the same 
property, the ownership to depend not upon the prop- 
erty law of the state, but entirely upon the circum- 
stance of who dies first. If the husband dies first, 
the amendment requires the inclusion in his estate of 
not only his one-half of the community property, but 
likewise of his wife’s half interest therein, unless it 
be shown that certain of the community property on 
hand was purchased with the wife’s wages or with 
income from her separate property. 

It is, of course, in the majority of cases, wholly 
impossible over a long married life, for the husband’s 
executors to trace acquisitions of property during 
marriage into the separate earnings of the wife, or 
into income from her separate property, so that in 
practically every instance the entire community estate 
of both husband and wife will be included in the hus- 
band’s estate if he should die first. At the same time, 
the last sentence of the amendment provides that in 
no case shall the interest included in the gross estate 
of the decedent be less than the value of such part 
of the community property as was subject to the 
decedent’s power of testamentary disposition. Since 
the wife in the community property states has a testa- 
mentary power of disposition over her half of the 
property, the statute requires, should she die first, 
that half of the community be included in her estate. 
Thus the wife’s interest in the property will be in- 
cluded either in the husband’s estate or in the wife’s 
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estate, depending on which spouse dies first. The tax 
is made to depend, not on ownership of property at 
death, but on the sheer accident of who happens to 
die first. The cessation of the husband’s management 
and control over his wife’s property is made the occa- 
sion for the tax if he dies first, and a different right, 
i. e., the wife’s testamentary power of disposition, is 
made the occasion if she should die first. 

As a matter of fact, as the statute now stands, the 
entire community property of both spouses may be 
taxed to the spouse who dies first, and the wife may 
be taxed on her husband’s property as to which she 
has no testamentary power of disposition, and as to 
which there is no change in ownership, management 
or control. The statute includes at the death of either 
spouse the full value of the community, except such 
as is derived originally from compensation for serv- 
ices actually rendered by the survivor, or derived 
originally from the survivor’s separate property. If 
the husband or wife should purchase stock through 
the creation of a community debt, and this debt is paid 
off with the dividends from such stock, these dividends 
being in Texas, such stock is not derived originally 
from compensation for services rendered by either 
spouse. Nor is it derived from the separate property 
of either spouse. Therefore, the interest of both 
spouses in such stock would be included in the estate 
of the husband if he should die first; and likewise, the 
interest of both spouses would be included in the 
estate of the wife, should she die first. The husband 
is taxed on the wife’s share as well as on his own at his 
prior death, and the wife is taxed on the husband’s 
share as well as on her own at her prior death. 100% 
of the property is thus regarded as being owned by 
each, and the tax is laid on 100% without regard to 
ownership, and dependent solely on the sheer acci- 
dent of who dies first. Note here that where the wife’s 
estate is taxed on both halves of the community prop- 
erty, she has no testamentary power of disposition 
over her hysband’s half. Nor, at her death, does the 
husband lose his ownership, his control or manage- 
ment over his half at his wife’s death. Nothing hap- 
pens at the wife’s death with respect to her husband’s 
half, yet she is taxed thereon. The theory underlying 
the statute seems to be that one stick out of a bundle 
of rights making up ownership of property may be 
selected as the occasion for a tax measured by the 
value of the whole property. Cessation of manage- 
ment power over the wife’s property is the excuse for 
the tax if the husband dies first. The wife’s testa- 
mentary power of disposition over the same property 
is the excuse if she dies first. But neither excuse is 
available in those cases where the wife dies first and 


her tax is incurred by her surviving husband’s 
property. ° 
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A third characteristic of the statute is the double tax 
feature. Of course, in Texas and other community 
property states, neither spouse may dispose by his 
will of a spouse’s interest in the community funds. 
He may dispose only of his half interest in the prop- 
erty. If the husband should die first, the full com- 
munity property of both him and his wife is taxed 
to him at his death. He may dispose by his will of 
only his half interest in the property. His surviving 
wife’s one-half interest is petitioned to her on her 
husband’s death, and at her later death her interest 
bears a second tax. By the same token, in the illus- 
tration given above, where the wife dies first and is 
taxed on the entire community, her husband’s half at 
his later death would bear a second tax. Thus, the 
community estate will be taxed 150% at the death of 
the two spouses. 

The purpose of these amendments was to put the 
community property states on an equality with the 
common law states, and to remove what was thought 
to be a special privilege enjoyed by taxpayers in com- 
munity property states. However, as the law is 
drafted, there is no equality. The community prop- 
erty states are discriminated against, and the burden 
of taxation in those states is heavier than in the case 
of the common law states. It is only in the com- 
munity property states that rules of local law are 
entirely disregarded. It is only in the community 
property states that two different taxpayers are 
treated at the same time as owning identical property 
for estate tax purposes. And it is only in the com- 
munity property states that we have the double tax 
feature referred to above. 

For example, a business man in New York, a com- 
mon law state, earns during his marriage $1,000,000 
and dies. He leaves a will leaving the income from the 
property to his wife for life, with remainder to his 
children—a typical provision in many wills. At his 
death his estate tax on the $1,000,000, disregarding 
the exemptions and deductions, is $325,700. At his 
wife’s later death no tax is payable because she has 
a life estate which ceases at her death. 

In Texas, the same business man earns $1,000,000 
during marriage and leaves the same will. The whole 
is community property. While only one-half of this 
fund may pass by his will, yet, under the amendment, 
he is taxed on the full $1,000,000 and pays the same 
tax at his death that the man in New York pays, 
namely, $325,700. But since he may not in his will 
dispose of his wife’s vested interest in one-half of the 
estate, his wife’s estate at her later death must pay a 
tax on her share, which, disregarding the exemptions, 
amounts to about $145,700. This second tax at the 
wife’s later death means that the Texas spouses to- 
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gether pay nearly 50% more estate taxes than the 
New York spouses pay. 

It is seen, therefore, that instead of putting the com- 
munity property states on a parity with the common 
law states, this new law discriminates against the 
community property states and increases the estate 
tax burden in those states above that of the common 
law states. 


There are a number of other inequitable results 
flowing from this estate tax amendment when such 
amendment is read in the light of other provisions in 
the estate tax law. Some of these may be briefly 
reviewed: 

(a) While 100% of the community property is in- 
cluded in the gross estate, the deduction provisions 
were left unchanged, so that only “debts of the de- 
cedent” are deductible in computing the net estate, 
with the whimsical result that 100% of the community 
property is included but only one-half of the com- 
munity debts are deductible. 


(b) The question of who pays the tax in the case 
of the death of a community spouse presents some 
interesting and troublesome problems, and some curi- 
ous confiscatory results. Proceeds of life insurance are 
included in the gross estate even though the insurance 
is payable to a named beneficiary, and is not subject 
to administration. Where this insurance is included 
in the gross estate in computing the estate tax, special 
provision is made in the statute for the executors to 
collect from the insurance beneficiaries that propor- 
tionate part of the entire estate tax which the insur- 
ance estate bears to the gross estate. No comparable 
provision was made in the case of the community 
property of a surviving spouse. The executors are 
not authorized to recover any part of the estate tax 
laid against the first spouse who died even though that 
estate tax be measured by the community interest of 
the surviving spouse. 

If, for example, a husband dies with a community 
estate of $6,000,000, $3,000,000 his and $3,000,000 
his wife’s, his estate tax, measured by the full com- 
munity estate of $6,000,000, is $3,138,200, but the hus- 
band’s interest is only $3,000,000. That is the only 
property over which the husband has any power of 
distribution. The wife’s $3,000,000 is not subject to 
the husband’s estate tax, and the husband’s estate tax 
exceeds his interest in the property in the hands of the 
executors. The result is that the wife gets her 
$3,000,000 free, and the children, in case the husband 
has left the property to them, get nothing. In fact, 
there is a deficit of $138,200 in the estate valued at 
$3,000,000. This is worse than confiscation. 

(c) The change in the estate tax should be con- 
sidered in effect on sales of property after death. If, 
in order to pay these heavy taxes, the surviving spouse 


and/or the executors of the deceased spouse should 
undertake to sell the community property shortly after 
death, there is a question of gain on the sale of such 
community property. Heretofore, where community 
property was sold after the death of one of the 
spouses, the deceased spouse’s half interest in the 


property carried as its basis in the hands of the estate 


the value of the property at the date of death, so that a 
sale shortly after due on this value would produce no 
tax, but where the surviving spouse’s half interest is 
sold, the basis of that property in the hands of the 
surviving spouse for gain or loss purposes is the orig- 
inal cost. When the estate tax provisions were 
changed, no change was made in these basis provi- 
sions, with the curious result that whereas both halves 
of the community are taxed at the date of the death 
of the husband, a sale thereafter requires the use of 
the value at the date of death as to one-half of the 
property and the original cost as the basis as to the 
other half. In common law states where the whole 
is taxed at death, the value at the date of death is 
the basis for the whole. Here, again, the community 
property states are discriminated against. 


(d) When the changes were made in the estate tax 
provisions taxing community property at death, no 
change was made in the provisions for property previ- 
ously taxed. The statute still provides for a credit 
against the estate tax for property that has been taxed 
previously within five years. However, this credit 
applies only where the property passes from the prior 
decedent to the second decedent by gift, devise or 
inheritance. The surviving spouse in a community 
property state has a vested interest from the moment 
of acquisition, and nothing passes from the first spouse 
to the survivor by gift, devise or inheritance. Conse- 
quently, if the husband should die first and the whole 
community estate is taxed and the wife should die 
within five years, her half is taxed a second time. No 
credit is given by virtue of her husband’s estate bear- 
ing the tax on the surviving wife’s half interest. 
Credit is given in every common law state where the 
same property has been taxed within five years. 
Again, here is a discrimination against the community 
property states. 


(e) The common practice in Texas and in other 
community property states, and the practice fre- 
quently also indulged in in the common law states, 
is for the husband in his will to undertake to dispose 
of both his property and his wife’s property. A trust 
is generally set up by him in his will, and provision 
is made for the payment out of the common fund to 
the wife of a life income, with remainder over to the 
children. In the case of business properties or inte- 
grated properties, such as real estate, where partition 
is undesirable for various reasons, it is to the interest 
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of both the children and the surviving spouse to keep 
the property together in the hands of cotrustees, with 
provision to pay the survivor the income, with re- 
mainder to the children. In such case the survivor 
has the right to take either under or against the will. 
If she elects to take under the will, she commits her 
interest in the community property to the purposes of 
the will, and in effect exchanges her interest in the 
property for the benefits conferred upon her by the will. 

For years the Treasury Department has held that 
where the wife elects under such circumstances, she 
has made an exchange of her interest in the com- 
munity property for the rights given her by the will. 
The value of her life interest under the terms of the 
will is commuted to present worth by use of mortality 
tables and a 4% discount factor. Where the value 
of her property permitted by her to go under the terms 
of the will exceeds the present worth of her life in- 
come under the will, the Treasury holds that her elec- 
tion constitutes a gift from her to the remaindermen 
to the extent of the difference between such values, 
and that such gift is subject to gift taxes. 

Thus, with the change in the estate tax law 100% 
of the community property is subject to estate taxes 
at the husband’s death, and a few days later, should 
the wife elect to take under a will of the type referred 
to, a gift tax would be exacted from her with respect 
to the identical property. The whimsical result is 
apparent. The husband is treated as the owner of 
the property for state tax purposes, and, although his 
will disposes of the whole, his wife a few days later 
is regarded as the owner for gift tax purposes. No 
such duplication of tax is presented in such a situation 
in the common law states. 

(f) Again, referring to the many election cases, 
such as the one given above, it is well to remember 
that where a wife in a community property state elects 
to take under a will such as that just referred to, she 
has in effect, by adopting the terms of her husband’s 
will, created a trust with respect to her interest in the 
community property, retaining to herself the income 
from the property. The estate tax laws since 1931 
have provided that there shall be included in her 
estate at a later death the full value of any property 
at the time of her death with respect to which she 
has made a transfer in her lifetime in trust or other- 
wise, under the terms of which she has retained the 
possession, use, enjoyment or income from the prop- 
erty. In view of this statute, the Treasury for years 
has taken the position that where a wife elects under 
such circumstances, and receives an annuity or life 
income under her husband’s will, she has in effect 
created a trust with respect to her interest in the com- 
munity property by adopting the will, and thus she 
has created a trust retaining life income, and at her 
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death an estate tax is to be laid on the value of her 
community interest in the hands of the husband’s 
trustees. No thought was given to a situation of this 
kind when the amendments were made to the estate 
tax laws, with the result that at the husband’s death 
100% of the property is subject to estate tax. Shortly 
after his death, when the wife elects under such cir 
cumstances to take under his will, a gift tax is im- 
posed on a part of the same property, and later, at 
the wife’s death, whether she die before or after the 
five-year period, an estate tax is again collected on her 
share of the community property held by her hus. 
band’s trustees. Thus, again, two taxpayers are 
treated as the owners, for tax purposes, of the same 
property. 

(g) The estate tax amendment should be read in 
the light of the changes in the gift tax provisions. 
Section 453 of the Revenue Act of 1942 added the fol- 
lowing provisions to the gift tax laws: 


“All gifts of property held as community property * * * 
shall be considered to be the gifts of the husband, except that 
gifts of such property as may be shown to have been received 
as compensation for personal services actually rendered by 
the wife, or derived originally from such compensation, or from 
separate property of the wife, shall be considered to be gifts 


of the wife.” 

It will be noted that this gift tax change is compara- 
ble to the estate tax change hereinabove discussed. 
Here, again, the concept of the husband and the wife 
being joint owners of the property is disregarded, and 
all gifts of community property are to be considered 
as gifts of the husband unless the property can be 
shown to have been purchased with the wife’s earn- 
ings or with income from her separate property. A 
delivery by the husband to his wife of her own prop- 
erty is taxed as a gift by him, even though the wife 
shortly before may have paid an income tax on the 
receipt of the same fund. Note the peculiar anomaly 
when these provisions are read along with the estate 
tax amendments. If community property is given 
away the husband is treated as the owner and is taxed 
on the whole of the community, including his wife’s 
interest therein. But if no gift is made and the wife 
dies, she is treated as the owner and is taxed always 
on at least her half interest, and frequently on the 
whole. Here again, both spouses, for tax purposes, 
are regarded as owners of the same interest. 

(h) A similar disregard of property rights is found 
in the new insurance provisions of the 1942 Act. 
Section 404(a) of that Act requires the inclusion in 
the gross estate of the proceeds of life insurance on the 
life of the decedent if the decedent either paid the 
premiums or possessed the legal incidents of owner 
ship in the policies. Previously, insurance proceeds 
were included only to the extent that the decedent 
(Continued on page 577) 
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Tax Immunity of 


Federal Agencies 


And Congressional Declarations 


By MARTIN SAXE 


from taxation of either the Federal or state 

governments arises from the implication that 
the taxing power of each is restricted so that neither 
government may interfere with the functions of 
the other. 


ik DOCTRINE of constitutional immunity 


The pending litigation involving the question of 
Federal taxation of income from bonds of the Port 
of New York Authority and the Triborough Bridge 
Authority, will produce light on the subject of im- 
plied intergovernmental tax immunity from the 
standpoint of states and their governmental subdi- 
visions. In this article we are concerned only with 
Federal instrumentalities. 

The rule is now settled that no longer is there 
any basis for implying an intention on the part of 
Congress to exempt the Federal Government or its 
agencies from taxation that does not impose a burden 
which is realistically substantial in its effect; that 
there is no more implication from the silence of Con- 
gress than from the silence of the Constitution; that 
where exemption from state taxation is claimed on 
the ground that the Federal Government is burdened 
and there is no disclosure of congressional intent to 
provide the claimed immunity, consideration will be 
given to the nature and effect of the alleged burden: 
that where it appears there is no ground for the im- 
plication of a constitutional immunity, there is no 
ground for assuming any such intention on the part 
of Congress.” 

The Supreme Court now strictly limits the implied 
constitutional immunity of the National Government 
from state taxation to the National Government itself 
and governmental functions performed by its officers 
and agents.2, Where the “governmental action is car- 
ried on by the United States itself and Congress does 
not affirmatively declare its instrumentalities or property 
subject to regulation or taxation, the inherent freedom 
continues.” (Mayo and Hutchinson v. U. S. A., 87 
S. Ct. Law Ed., Adv. Op. 1082.) 

Where Congress declares immunity from, or some 
restriction on, state taxing power with respect to an 
agency or instrumentality which it has constitution- 
ally established for the performance of a governmental 
function, the Supreme Court will recognize the con- 





1 Graves v. O’Keefe, 306 U. S. 466, 480. 
* Penn Dairies v. Milk Control Com., 318 U. S. 261. 
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gressional power to protect such Federal agent or 
instrumentality. 

With the narrowing of the scope of tax immunity, 
it is now held, contrary to an earlier view, that where 
the cost of a Government contract is increased by rea- 
son of the taxation of supplies required in the per- 
formance of the contract by the contractor, that in 
the absence of a grant of tax immunity, such taxation, 
when nondiscriminatory, will stand. The Supreme 
Court’s view is that so far as a nondiscriminatory 
state tax adds to the cost of the materials to the 
Government, it is but a normal incident of the organi- 
zation within the same territory of two independent 
taxing sovereignties.* Illustrative of the earlier view, 
it was held that as the Constitution empowers the 
United States to maintain a fleet and hospital, a state 
tax on dealers in gasoline for the privilege of selling, 
measured at so many cents per gallon of gasoline sold, 
was void under the Constitution as applied to sales 
to instrumentalities of the United States, such as the 
Coast Guard Fleet and a Veterans’ Hospital; that the 
substance and legal effect is to tax the sale, and thus 
burden and tax the United States.* 

It may be said that the field of tax immunity of 
Federal instrumentalities is bounded on one hand by 
the agencies through which the Government immedi- 
ately and directly exercises its sovereign powers and 
on the other by those instrumentalities, which though 
Congress may protect them from state taxation, will 
nevertheless be subject to that taxation unless Con- 
gress speaks.*® 

Congress having made divers declarations of tax 
immunity of various Federal instrumentalities, we 
will now note some of the expressions of congressional 
intent in the protection of national agencies. For 





3’ Alabama v. King & Boozer, 314 U.S. 1. 
4 Panhandle Oil Co. v. Knox, 277 U.S. 218. 
5 Shaw v. Gibson-Zahniser Oil Corp., 276 U. S. 575, 581. 
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purposes of typical illustration, we will limit consid- 
eration to some of the Federal agencies in the bank- 
ing and quasi-banking fields as found in the Federal 
Reserve System, the Farm Credit Administration, the 
Federal Home Loan System, and the Reconstruction 
Finance Corporation. 


Agencies in the Federal Reserve System 
Federal Reserve Banks 


The Federal reserve banks were created by Act of 
Congress of December 23, 1913. Each bank must have 
a subscribed capital of not less than $4,000,000 and 
every national banking association within each Fed- 
eral reserve district is required to subscribe to the 
capital stock of the Federal reserve bank for that 
district equal to 6 per cent of the paid-up capital stock 
and surplus of such national bank. State commercial 
banks and trust companies applying for stock in a 
Federal reserve bank must also subscribe for an 
amount of the capital stock of the Federal reserve 
bank equal to 6 per cent of the paid-up capital stocks 
and surplus of the applicant bank. Whenever any 
member bank holds capital stock of a Federal reserve 
bank in excess of the amount required on the basis 
of 6 per cent of its paid-up capital stock and surplus, 
it is required to surrender such excess stock and when- 
ever a member bank reduces its capital stock and sur- 
plus it must surrender a proportionate amount of its 
holdings of the stock of the Federal reserve bank. 

When required by the Secretary of the Treasury, 
Federal reserve banks shall act as fiscal agents of the 
United States; and the revenue of the Government or 
any part thereof may be deposited in such banks, and 
disbursements may be made by checks drawn against 


such deposits. (Tit. 12, § 391, U. S. C.) 


Exemption from Taxation 

Federal reserve banks, including the capital stock and sur- 
plus therein, and the income derived therefrom shall be exempt 
from Federal, State, and local taxation, except taxes upon real 
estate. (Dec. 23, 1913, c. 6, § 7, 38 Stat. 258; Mar. 3, 1919, c. 101, 
§ 1, 40 Stat. 1314.) (Tit. 12, § 531, U.S. C.) 


Federal Deposit Insurance Corporation 


Arising out of the demands for the protection of 
banking deposits resulting from the banking crisis of 
1933, the Banking Act of 1933 introduced a temporary 
nation-wide system of insurance of bank deposits. 
The Banking Act of 1935 (Act of August 23, 1935, 
c. 614) modified and made permanent a system of 
Federal Deposit Insurance effectuated through the 
Federal Deposit Insurance Corporation. The Cor- 
poration is empowered to insure deposits of participat- 
ing banks, to collect assessments, and to act as receiver 
in liquidation of closed banks. The management is 
vested in a Board of three directors, consisting of the 
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Comptroller of the Currency, ex officio, and two citi- 
zens appointed by the President. The Corporation’s 
stock is nonvoting, without par value, and is not en- 
titled to dividends. Besides the $150,000,000 subscrip- 
tion to the stock of the Corporation by the Secretary 
of the Treasury, each of the 12 Federal reserve banks 
was required to subscribe for shares in an amount 
equal to % of the surplus of such bank as at January 
1, 1933. 

Every member bank of the Federal Reserve System 
is required to be insured. State nonmember banks 
may become insured upon application to and exami- 
nation by the Corporation, and approval by the Board 
of Directors. The maximum amount of the insured 
deposit of any depositor is $5,000. 

While the Corporation receives considerable return 
from its investments, which are in obligations of the 
United States or obligations guaranteed by the United 
States, its principal income is from assessments levied 
upon insured banks at the rate of 1/12 of 1% per year 
of the total deposits of insured banks excluding war 
loan accounts. 

The Corporation is authorized to issue and have 
outstanding its notes, debentures, bonds, and other 
such obligations, in a par amount aggregating not 
more than three times the amount received by the 
Corporation in payment of its capital stock and in 
payment of the assessments upon insured banks for 
the year 1936.7 When designated for that purpose 
by the Secretary of the Treasury, the Corporation 
shall be a depositary of public moneys, except receipts 
from customs, under such regulations as may be pre- 
scribed by the said Secretary, and may also be em- 
ployed as a financial agent of the Government. (Tit. 


12, § 264(n), U.S. C.) 


Exemption from Taxation 


All notes, debentures, bonds, or other such obligations issued 
by the Corporation shall be exempt, both as to principal and 
interest, from all taxation (except estate and inheritance taxes) 
now or hereafter imposed by the United States, by any Terri- 
tory, dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority. The Corpora- 
tion, including its franchise, its capital, reserves, and surplus, 
and its income, shall be exempt from all taxation now or here- 
after imposed by the United States, by any Territory, dependency, 
or possession thereof, or by any State, county, municipality, 
or local taxing authority, except that any real property of the 
Corporation shall be subject to State, Territorial, county, 
municipal, or local taxation to the same extent according to 
its value as the other real property is taxed. (Tit. 12, § 264(p), 
U. 3. C.) 


National Banking Associations 

Act of Congress of February 25, 1863, provided for 
the organization of national banking associations. 
That Act was amended and re-enacted by Act of June 
3, 1864, which made provision for state taxation. The 
Supreme Court held that the constitutionality of the 


712 U.S. C., § 264(0). 
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Act of 1864 rested on the same principle as the Act 
creating the Second Bank of the United States, fol- 
lowing the reasoning of the Court in McCulloch v. 
Maryland, 4 Wheat. 316, and in Osborn v. The Bank 
of the United States, 9 Wheat. 738; that the national 
banks were organized under the act as “instruments 
designed to be used to aid the Government in the 
administration of an important branch of the public 
service.”® The national banks are compulsory mem- 
bers of the Federal Reserve System and compulsory 
owners of stock in the Federal reserve banks. Any 
national banking association failing to become a mem- 
ber bank is subject to the forfeiture of all its rights, 
privileges and franchises. (Tit. 12, §50la, U. S. C.) 


All national banking associations, designated for 
that purpose by the Secretary of the Treasury, shall 
be depositaries of public money, under such regula- 
tions as may be prescribed by the Secretary ; and they 
shall be employed as financial agents of the Govern- 
ment; and shall perform all such reasonable duties, 
as depositaries of public money and financial agents 


of the Government, as may be required of them. (Tit. 
12, $90, U.S. C.) 


The provision for the state taxation of national banks 
in the Act of 1864 (§ 41, 13 Stat. 99, 111-112) became 
Section 5219 U. S. Rev. Statutes and is now § 548, 
Tit. 12, ch. 4, U. S. C. Amendments were made in 
1868 ®, 1923 7°, and 19267". 

That statute now authorizes the states, in addition 
to the taxation of the real property of national banks, 
to apply any one of four methods of taxation, as 
follows: 

(1) The ad valorem taxation of the shares at no 
greater rate than imposed upon other competing 
moneyed capital ; 

(2) Taxation of the dividends from the shares as 
part of the taxable income of the owners or holders, 
at no greater rate than the income from other 
moneyed capital is taxed ; 

(3) Taxation of the bank on its net income (exclud- 
ing income from tax-exempt securities) at no greater 
rate than upon other financial corporations nor 
higher than the highest of the rates upon mercantile, 
manufacturing, and business corporations; 

(4) The taxation of the bank according to or 
measured by its entire net income from all sources 
(including income from tax-exempt securities) with 
the same comparative limitation as provided under 
(3). 

It is also provided that where a state subjects cor- 
porations generally to an income, franchise or excise 
tax, such state may also include the dividends in the 





8 Farmers’ and Mechanics’ Nat. Bank v. Dearing, 91 U. S, 29. 
° Act Feb. 10, 1868, c. 7, 15 Stat. 34. 

1 Act Mar. 4, 1923, c. 267, 42 Stat. 1499. 

"™ Act Mar. 25, 1926, c. 88, 44 Stat. 223. 


TAX IMMUNITY OF FEDERAL AGENCIES 541 


taxation of the income of individuals if the dividends 
of other corporations are likewise taxed. 


Agencies in the Farm Credit Administration 


Federal Land Banks, Joint Stock Land Banks, Na- 
tional Farm-Loan Associations; Federal Farm Mort- 
gage Corporation; Federal Intermediate Credit 
Banks; Production Credit Corporations and Produc- 
tion Credit Associations; Regional Banks for Co- 
operatives and Central Banks for Cooperatives; Re- 
gional Agricultural Credit Corporations. 


Pursuant to Executive Order No. 6084 promulgated 
March 27, 1933, the agricultural credit agencies of the 
United States were reorganized under the Farm Credit 
Administration. Under Reorganization Plan No. 1 
(5 U.S.C. A., § 133t note) the Farm Credit Adminis- 
tration was transferred to the Department of Agricul- 
ture and subsequently consolidated with other agencies 
into Food Production Administration of Department 
of Agriculture by Executive Order No. 9280, Decem- 
ber 5, 1942. The above organizations were designed 
to serve governmental purposes and Congress has 
specifically declared their tax exempt status. 

Continental United States excluding Alaska is 
divided into twelve farm credit districts corresponding 
to the twelve Federal land bank districts existing as 
of August 19, 1937. (Tit. 12, §640a, U.S.C.) In each 
such district there is established a Federal land bank. 
Each such bank must have a minimum capitalization 
of $750,000. (Tit. 12, § 672,695, U. S.C.) 

National farm loan associations may be organized 
as corporations by persons desiring to borrow money 
on farm mortgage security under the applicable terms 
of the Federal Farm Loan Act. A copy of their arti- 
cles of association is filed with the Federal land bank 
for the district in which their operations are carried 
on. (Tit. 12, §711, U. S.C.) Only persons who are 
borrowers on farm land mortgages may become mem- 
bers or shareholders of national farm loan associa- 
tions. (Tit. 12, § 733, U.S.C.) Each such association 
is empowered to indorse and become liable for the 
payment of mortgages taken from its shareholders by 
the Federal land bank of its district and to receive 
from the Federal land bank of its district funds ad- 
vanced by the land bank, and deliver such funds to 
its shareholders on receipt of qualified first mortgages. 


(Tit. 12, § 761, U. S. C.) 


Tax Exemption of Federal Land Banks and National 
Farm Loan Associations 


Every Federal land bank and every national farm loan 
association, including the capital and reserve or surplus therein 
and the income derived therefrom, shall be exempt from Fed- 
eral, State, municipal, and local taxation, except taxes upon 
real estate held, purchased, or taken by said bank or associa- 
tion under the provisions of sections 761 and 781 of this chapter. 
First mortgages executed to Federal land banks, or to joint 


(Continued on page 551) 



































































































































































































HE PROPERTY taxes imposed by the state 
and local governments in the United States do 
not constitute a uniform periodic levy on all 

capital values. Exemption and frequent non-assess- 

ment of personal property, discrimination in the 
assessment of properties according to chance, type, 
size and ownership, territorial variations in general 
assessment ratios, territorial differences in tax rates, 
and the deliberate rate discriminations of the classified 
property tax, make American property taxation any- 

thing but general. These considerations must be a 

major consideration in estimating the incidence and 

effects of property taxes. 

Analysis of the incidence of the property tax burden 
and of the economic repercussions of the tax can not 
be separated. Shifting of the property tax from orig- 
inal payers to other elements in the economic com- 
munity, or the failure of such shifting to occur, are 
but incidents of the redistribution of values, interests, 
and activities caused by this tax. 

For convenience of exposition, study of the effects 
of real and personal property taxes will be separated. 
A final section of this report will analyze the general 
economic effects of both elements of the property tax 
as distinguished from their transition repercussions. 


Taxation of Real Property 

The classic approach to studying repercussions of 
real property taxes is to subdivide the topic into four 
problems; (1) the incidence of taxes on owned dwell- 
ings, (2) the incidence and effects of taxes on rented 
property, (3) the incidence and effects of taxes on or 
borne by property held for business use, and (4) the 
effects of capitalization. No better system of analysis 
has been devised. 


Owned Dwellings 


A home owner has no business contacts qua home- 
owner which would enable him to shift directly for- 
ward the property tax on his land and house. When 
he comes to sell his home, he discovers that, far from 
being able thus to shift any part of his past tax pay- 
ments forward into price, he may be compelled to 
accept a backward shifting of any excess of his tax 
rate over the current average, calculated forward into 
an indefinite future.’ 





1The subject of capitalization is considered more fully in a later 


section of this study. 
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Though no forward shifting of the tax through the 
agency of the home itself is possible, many of the home 
owners of a community or territorial area may shift 
part of their property tax forward by obtaining higher 
wages or tradesmen’s profits. Dwelling taxes are an 
element of cost of living. Variations in cost of living 
between areas are an influence in producing wage 
differentials. Therefore, property tax differentials be- 
tween communities or areas may be a contributing fac- 
tor to wage differentials. To a lesser extent, cost of 
living is a factor in tradesmen’s costing, so that home 
taxes as an element of cost of living might thus enter 
into retail markup. 


Rented Residential Properties 


An increase in property tax payments on rented 
residential properties is paid by the owners—the land- 
lords. They do have a business contact, their tenants 
—upon whom they seek to shoulder the additional tax 
burden by increasing rentals. But there are substan- 
tial obstacles to immediate shifting. In some cases, 
long-term leases for a while constitute a legal bar to 
such tax shifting. Even where long-term leases are 
not involved, immediate shifting of a property tax in- 
crease is generally not possible. The renting of resi- 
dential premises is highly competitive, and concerted 
action on tax-induced rent increases is rarely feasible. 
In normal times and in most communities, a margin 
of vacant apartments and homes usually exists, and 
any individual rent-raising merely drives some tenants 
to the previously vacant premises, thereby forcing 
upon any rent-raising landlords the alternative of return- 
ing to their original rents or taking the greater loss of 
unrented properties. For so long as the margin of un- 
rented premises exists, general immediate shifting of 
a property tax increase into rentals is not possible. 

In the long term, additional factors must be given 
consideration. Classic doctrine divides the tax on rented 
properties into the part on land value and the part on 
house value, and concludes that even in the long term 
the land value tax can not be shifted.2, The argument 
is that land site value is a capitalization of “situation 
rent,’ which is itself an “economic surplus” resulting 
from differential rentals but does not act as a causative 
agent upon these rentals. Hence a tax which is in 





?See H. G. Brown, The Economics of Taxation (1924), p. 216: 
J. P. Jensen, Property Taxation in the United States. (1931), pp. 
61-62. 
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effect a burden on this “situation rent” can not affect 
the rentals charged to tenants. 

This argument ignores the consideration that a con- 
siderable part of urban site values does not result 
exclusively from “situation rent,” but is a manufac- 
tured value. This is true where levelling and grading 
of building sites is necessary, and where part of such 
site values has been contributed by municipal improve- 
ments financed by special assessments. To the extent 
that any part of urban site values may be considered as 
“manufactured,” the tax on such values is subject to 
the rules of incidence for rented house values. 

If a property tax were truly universal and uniform, 
bearing evenly on all values, landlords would have to 
bear its full burden—including the part on house values— 
just as would all other owners of investment prop- 
erties. All investment return, net house rentals in- 
cluded, would be reduced by the rate of the tax. In 
the long run, such a general reduction of investment 
return might discourage both business judgment on 
new investment and individual propensity to save. In 
the course of the resulting capital readjustments, the 
general rate of investment return, including house 
rentals, might rise again to some extent, but other- 
wise there would be no 


shifting of house value 
taxes to tenants. 

But, as stated previ- 
ously, the general prop- 
erty tax is a highly 
discriminatory levy. Real 
property values are bur- 
dened to the full, while 
many other forms of investment are generally not 
taxed. Because of assessment imperfections, too, 
house properties tend to be assessed at a higher ratio 
than some other types of real property, resulting in an 
extra tax burden on this class of realty investment 
as against other classes. Under the circumstances, 
any increase in the property tax rates or assessment 
ratios of a community lowers the net return from 
house rentals more than other investment returns. 
Initially, there is little that landlords can do about 
this. But the building of new rental properties is dis- 
couraged. In time, as population growth continues, 
or as old rental properties deteriorate to the point 
of condemnation or abandonment, a housing short- 
age develops. Then rentals rise. When the rise has 
progressed far enough to cover the added tax burden, 
so that the investment return from house rentals again 
equals other investment return, housing construction 





’See A. G. Buehler, Public Finance (1940), pp. 261-262; J. F. 
Shirras, Science of Public Finance (1936 ed.), Vol. I, p. 371; W. J. 
Shultz, American Public Finance (1942 ed.) pp. 251-252; H. D. Simp- 
son, ‘“‘The Incidence of Real Estate Taxes,’’ American Economic 
Review, June 1932, pp. 226-227. 


Mr. Shultz was formerly assistant professor of busi- 
ness administration at the College of the City of 
New York; author of American Public Finance and 
other books on taxation and consulting expert to the 


U.S. Treasury during 1942. This is the third of a series 
of articles on the economic effects of taxation appearing 
in TAXES—The Tax Magazine. 





will recommence. Meanwhile the rise of rentals may be 
considered to have shifted the house tax item to tenants. 

Several qualifications must be made to this generali- 
zation. First, discrimination in tax burdens as between 
particular rented properties, or between areas that 
compete for population, can not be shifted if there is an 
open rental market. Second, in a community or area 
with declining population, the housing shortage necessary 
to promote a rise in rentals may not occur for an 
indefinitely long period. No shifting of property tax 
elements to rentals can occur under such circum- 
stances. Third, building in an area may be subject to 
such extreme speculative overanticipations and under- 
anticipations in successive periods that the margin of 
net rental reduction by a property tax increase may 
never become an activating element for new building. In 
such case also, no shifting of house value taxes can occur. 

Just as property taxes on owned homes, as an ele- 
ment of cost of living, may influence local wage rates, 
so may any embodiment of property tax elements in 
home and apartment rentals. 


Agricultural Land ¢ 

If fertility differentials between farm land were 
entirely natural and self- 
maintained, property tax 
burdens on farm land 
would not be shiftable 
into farm prices and farm 
rents. But much of the 
present fertility of Ameri- 
can farm land has been 
made by drainage, irri- 
gation, and fertilization, and is maintained only by 
constant expenditure of labor and money outlays. A 
tax on these made and maintained fertility values is 
potentially shiftable in the long run, since the tax may 
check the creation of new fertility values or the main- 
tenance of existing ones, reduce the arable area, and 
thus reduce farm output. 

To the extent that farm land value is determined by 
location, it is not reproducible or reducible. Tax bur- 
dens on such value are not shiftable. 

The mechanism of shifting a property tax on agri- 
cultural land is, as indicated above, the abandonment 
of marginal lands made unprofitable by an increased 
tax burden, or the check to the creation of new arable 
land in view of an anticipated tax burden. This should 
limit farm production, and thereby raise prices of farm 
products sufficiently to cover the tax element involved. 
But even in the long run farm prices are only tenuously 
related to farm costs, particularly costs established by 
land units. Demand for American farm products is 
determined to a considerable extent by extraneous 





‘See Buehler, op. cit., pp. 359-360; Brown, op. cit., pp. 220, 223. 
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world factors. Annual output is affected as much by 
the chance of weather as by farm effort and area under 
cultivation. And farmers do not apply principles of 
cost accounting to their business, so that they will 
continue production almost indefinitely on land whose 
cultivation, because of tax or other factors, involves 
operating loss. In practice, then, the mechanism for 
shifting farm taxes into farm prices is so faulty that it 
is doubtful whether such shifting operates except in 
the extremely long term. Through a generation or 
more, any property tax increases on farm land must 
be viewed as a burden on the farmers who pay them. 


Property Used in Business * 


A property tax increase on an owned business prop- 
erty, or any property tax element embodied in a rented 
business property, is a cost factor which sellers en- 
deavor to take into account when pricing. In lines 
where competition is imperfect, this endeavor may be 
more or less successful. But, according to elasticity 
of demand for the articles produced or sold by these 
firms, purchases will decline because of the price in- 
crease. As in the case of a shifted commodity tax, a 
drawnout process of readjustment ensues, with re- 
duced production or sales influencing unit cost trends, 
which in turn reinfluence pricing. Eventually a new 
equilibrium price ensues, which may be higher than 
the old by the exact amount of the tax, or by more or 
less than the amount of the tax. Profits, meanwhile, 
suffer to the extent that elasticity of demand has 
reduced production or sales. 


When a property tax increase bears initially upon a 
competitive business line, initial shifting of the added 
tax burden into prices is less likely. Instead, as an 
added cost, it reduces profits for the line, and in some 
marginal cases converts slim profits into losses or 
increases losses. In time, because of discouragement 
to new entry into the line, or withdrawals through 
failure, output declines. Through the action of un- 
changed demand, prices are raised. Costs, meanwhile, 
have been affected by the contraction of the line or by 
its failure to expand normally, and these cost changes 
further influence the expansion or contraction of the 
line. Eventually, through contraction of output rather 
than initial contraction of demand as in the case of 
noncompetitive concerns, a new and higher price 
equilibrium is attained. 

Were the tax uniform, for competitive lines a deter- 
mining consideration in the ultimate price increase 
would be the relation of the added tax cost to sales as 
between marginal and inframarginal concerns. If 
marginal concerns in any lines tended to have a higher 
proportion of tax costs to total costs than inframar- 
ginal concerns, the price line for the entire industry 





5See Jensen, op. cit., p. 58; Shultz, op. cit., pp. 247-248. 
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might rise by the proportion of the marginal firms’ tax 
burden, in which case some inframarginal concerns 
might enjoy a price increase proportionately greater 
than their tax increase, and so gain an extra profit; 
under such circumstances higher prices would cost 
consumers more than the additional tax collection. Or 
some of the high-cost marginal firms might be driven 
out of existence, and the resulting price increase might 
still be more than the tax, or might just compensate it, 
or might be less. If inframarginal concerns had a 
higher proportion of tax costs to total costs than the 
marginal concerns in a line, the price rise would tend 
to cover fully the cost increase of the marginal con- 
cerns, but only partly the cost increase of the infra- 
marginal concerns; thus the inframarginal concerns 
would find their profits reduced, and the additional 
price burden on consumers would be somewhat less 
than the additional tax collection. No analysis is 
available which would indicate whether there is any 
correlation for business in general, or for any par- 
ticular lines of business, between marginal position in 
the line and relative property tax or rental costs. So 
no generalization can be established as to how even a 
property tax uniform as to real property values would 
affect prices and profits. 


But we know that uniformity of property tax bur- 
dens does not exist. There are differences as among 
the different communities where competing plants 
may be located. There are all sorts of individual dis- 
criminations produced by assessment discrepancies. 
The only generalization that can be made about such 
discrepancies is that if they affect a substantial group 
of the marginal producers in any competitive line, they 
are likely to affect prices by more than the amount of 
the tax involved and produce additional profit for infra- 
marginal producers, whereas if their effect on mar- 
ginal producers is negligible they tend to reduce the 
business profits of the inframarginal sellers. In the 
long run, it would seem likely that inframarginal pro- 
ducers are more likely to suffer from property tax 
discriminations than the marginal group in any line. 
There is a constant turnover of marginal enterprises 
for any line, existing ones failing, new ones entering. 
New entrants can take existing tax discriminations, as 
between communities and areas, into account in choos- 
ing their locations. Inframarginal firms can not readily 
move around to avoid discriminating tax burdens, and 
so are likely to bear them for longer periods of time. 
Therefore there is a probability that property tax dis- 
criminations in the long run reduce profits to a greater 
extent than is generally believed. 


In monopolistic or imperfectly competitive lines, the 
effect of an increase in property tax burden is either 
to stimulate price cutting and expansion of sales, or to 
induce a price increase with contraction of output, 
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according to the relation of the property tax burden to 
other costs and the elasticity of demand for the prod- 
uct. In either case, profits are reduced. 

It is interesting to consider whether rental of its 
property enables a business to avoid any part of the 
tax burden on the property. The answer would seem 
to be “Yes.” A landlord of a business property would 
no more be able to shift an added tax on its site value 
to the business tenant than would the landlord of a 
residential property. And the shifting of the tax ele- 
ment on plant value would tend to be a long-term 
process delayed by many frictions. Furthermore, since 
industrial properties are rarely erected as rental in- 
vestments but rather come upon the rental market 
incidental to the removal of the original owners, they 
may be considered nonreproducible goods from the 
viewpoint of reaction to demand changes; hence tenants 
of industrial properties might escape property tax in- 
creases in their entirety, all the burden remaining with 
the landlord. 

This escape of tenants of business properties from 
some elements of property tax burden would intro- 
duce a further element of discrimination that would 
affect the possibility of generally shifting any tax 
changes. If, as seems likely, rented industrial prop- 
erties are occupied to a disproportionate extent by 
marginal producers, this might tend to cause property 
tax changes to bear upon profits to a greater extent 
than would otherwise be expected. In the case of 
office and many merchandising premises, renting is the 
prevalent form of occupancy, so that in these fields 
modification of the influence of property tax changes 
would be more generalized. 


We may conclude that property taxes, to the extent 
that they are borne by business enterprises, initially 
influence both prices and profits. The degree of influ- 
ence on the one and the other can not be determined 
at the present stage of our ignorance upon cost rela- 
tions in the various lines of business. From empirical 
evidence it would seem that the effect of the tax on 
prices is probably considerably greater than its effect 
on profits, but with the reservation that the effect on 
profit is probably much greater than is generally 
suspected. 


But the influence of property taxes on business is 
not limited to the attempt, sometimes successful and 
sometimes not, to shift them forward into prices. A 
property tax increase changes the equilibrium of mar- 
ginal productivity-cost ratios as among the various 
factors of production. It becomes more profitable to 
reduce, where possible, the utilization of land and 
premises—to save in business space, and to economize 
in the structural refinements that contribute to effi- 
ciency but also add to assessed valuation and hence to 
the enhanced tax burden. Labor and non-taxable equip- 


ment may in time be used relatively more extensively, 
since their marginal productivities will be enhanced 
relative to that of the taxed realty elements. Not all 
concerns would be inclined to make, or could make, 
these adjustments immediately, but in the course of 
time some changes in factor utilization would be 
effected. Some part of the tax burden may thus be 
avoided by reduced use of taxable properties. Some 
part of it may be shifted backward to builders and 
sellers of structural supplies. Initial price increases in- 
stituted to cover the tax may then be reduced somewhat, 
or profits that were originally cut by the tax may be 
partially restored. 


Capitalization * 

The theory of capitalization is that any part of a 
periodic tax on a capital property reduces not only the 
current monetary or psychic yield of the property, but 
also its anticipated future yield. Since the capital 
value of a continuing capital property is itself a capitaliza- 
tion at current yield rate of the net income or satisfac- 
tion yielded by the property, this anticipated reduction 
of future yield is discounted to the present as a reduc- 
tion of capital value. 


Capitalization would not be possible with a universal 
and uniform property tax. Such a property tax would 
reduce not only the anticipated yield on particular 
properties, but also the general yield rate for all invest- 
ment, which is the devisor by which the capitalization 
computation is made. With anticipated yield and 
capitalizor both reduced by the same fraction, current 
capital values would remain unchanged. 


But the American general property tax is not uni- 
versal and uniform. Real property in general bears a 
tax burden not borne by other forms of investment. 
And wide discriminations exist among the burdens 
imposed on particular pieces and classes of real prop- 
erty. Thus anticipated yields from particular items of 
real property may be substantially affected by prop- 
erty tax changes while general investment yield, as a 
capitalizor, is relatively unaffected. Changes in the 
property tax burden on real property items, then, to 
the extent that they can not be shifted, or for such 
time as they can not be shifted, may be capitalized into 
lower capital value. 

The occasion of capitalization of a change in prop- 
erty tax burden is a subsequent sale of a taxed item. 
The purchaser presumably takes the change in tax 
burden into account, and buys only at a price that will 
give him a normal psychic income or investment yield. 
Probably acute capitalization calculations are made on 
the occasion of the transfer of apartment houses and 





®See Buehler, op. cit., pp. 360-361; Jensen, op. cit., p. 73; 
C. Shoup, “Capitalization and Shifting of the Property Tax.’’ in 
Tax Policy League, Property Taxes (1940), pp. 192-200; E, R. A. 
Seligman, The Shifting and Incidence of Taxation (1921 ed.), p. 174. 
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other items of “investment realty” ; business arithmetic 
plays its due role in such transactions. But the mathe- 
matics of capitalization enter only exceptionally into 
calculations on home purchasing. Tax rate and assess- 
ment variations can persist as between communities 
and particular properties for years without any appar- 
ent effect on home property values. It would seem 
that new purchasers “buy themselves free” of dis- 
criminatory tax burdens or tax increases much less 
often than the textbooks assume. 


Zecause the unshifted elements of the property tax 
burden are frequently capitalized—actually for prop- 
erties that are sold, latently for properties that remain 
in the original owners’ possession—it is sometimes 
argued that the nonshifted part of a property tax con- 
stitutes no current tax burden on any elements of the 
population. The burden of any tax change is assumed 
to have evaporated into a capital readjustment at the 
moment when the tax change occurred. This inter- 
pretation ignores three considerations. First, where 
properties have remained in the possession of their 
original owners, no actual capital readjustment has 
occurred to offset the current annual burden of in- 
creased tax payment. Second, where properties have 
been sold while the purchaser may have “bought him- 
self free” of the tax in the sense that his capital saving 
on the purchase price provides him with an annual 
imputed earning from that capital saving that offsets 
his current tax payments, the seller has taken a capital 
loss that thereafter leaves him with an imputed annual 
loss equal to the tax. Third, as already noted, many 
home properties are sold with little or no capitaliza- 
tion of tax changes or discriminations, so that the 
buyers truly take over the burden. Thus, in all cases 
there is a continuing current burden of unshifted prop- 
erty tax elements on some group of living individuals. 


In the case of sold properties where full capitaliza- 
tion occurs, we may properly assign the current bur- 
den of unshifted property tax changes for a while to 
the sellers of the properties, even though they are no 
longer the owners of the properties or the actual tax- 
payers. But it would not be sound to attribute such 
tax burdens in perpetuity to ex-sellers and their heirs 
and assigns forever, and a “purchased freedom” from 
property tax burdens to buyers and their heirs and 
assigns forever, unless we are willing to attribute im- 
puted earnings and losses to all capital transactions 
traced back to Adam. We must assume that, when 
heirs and beneficiaries of property buyers and prop- 
erty sellers come into possession of their estates, an 
old chapter in ownership is closed and a new one 
opened, with a write-off of old allowances for imputed 
earning and loss. Thus, in the space of a generation 
or so, even capitalized tax burdens on sold properties 
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can once again be considered current burdens on their 
current owners. 


Taxation of Personalty 7 


Eighteen states exclude all intangible property, two 
states all tangible personalty, from their property taxes. 
Many others exempt specific categories of tangible or 
intangible personalty. In twenty-one states where 
various categories of intangibles are taxed, special low 
“classified” rates are applied. And in general, wherever 
any types of tangible or intangible property are taxed, 
the assessors miss tremendous values that should be 
subject to the tax. 

Under the circumstances, taxation of personal prop- 
erty under the so-called general property tax is best 
studied as a series of special property taxes, imper- 
fectly applied. They will be analyzed according to a 
classification of personalty into (1) personally-used, 
(2) business stocks and equipment, and (3) intangibles. 
Personally-Used Personalty 

While personally-owned personalty for the most 
part escapes listing, assessors in some states make a 
special effort to get such items as automobiles, radios, 
and pianos—whose existence and ownership are readily 
ascertainable—on their lists. 

There is no escape from the tax by shifting for the 
owners of such taxed items. But by adding an annual 
tax cost to the initial purchase cost of such items, the 
property tax discourages their purchase. Since the 
market for such commodities is nation-wide, and there 
are only occasional areas where they are subjected to 
the tax, this discouragement of demand is probably 
not realized by the manufacturers of these items. But 
it has been present none the less, and for whatever it is 
worth has contributed to some slowing of sales and 
production for these lines. 


Business Personalty 


The principal type of business personalty brought 
on the property tax lists is inventories. In states 
where the inventory value is taken as of the tax date, 
the tax is substantially avoided by allowing inven- 
tories to approach exhaustion as closely as is prac- 
ticable just prior to the assessment date, and then 
stocking up immediately afterward. The major effect 
of the tax under such circumstances is to induce an 
unhealthy business practice. 

Where such avoidance is checked by the provision 
that the assessment is to be of average inventories, the 
tax becomes a business cost. It is markedly discriminat- 
ing, as among lines of business according to variations 
in their normal turnover ratios, and within lines among 
individual concerns according to the variation of their 
turnover ratios from the normal for the line. In gen- 





7See Buehler, op. cit., p. 362; H. Groves, Financing Government 
(1939), p. 144; Jensen, op, cit., p. 56. 
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eral it discriminates against individual stores in their 
competition with the chains, since the turnovers of 
the former are generally much slower. It is likely to 
be lighter on inframarginal firms with their relatively 
faster turnovers, than on marginal concerns. 

As a business cost, the taxpayers naturally seek to 
add it to prices. Because of its discriminations, this 
attempt either forces competitive marginal firms more 
rapidly out of business than would otherwise occur, 
or leads to a rise in prices which covers the marginal 
firms but contributes an extra profit to the infra- 
marginal ones. Because of imperfect competition in 
the retail field, any taxes on retail inventories are 
probably generally embodied in prices. 


Intangibles 


Where intangibles are presumptively taxed under 
the general property tax, assessment irregularities 
make the application of the tax largely a matter of 
individual chance. With discriminations so extreme, 
the burden of such intangibles taxes as are paid tends 
to rest exclusively on the particular taxpayers who 
chance to be caught, with no general economic reper- 
cussion. 

Mortgages, because of mortgage recording laws, can 
not easily evade assessment. Consequently, they con- 
stitute a class of investment whose return may be 
generally reduced by a property tax to which they are 
subject. Under the circumstance, potential mortgagees 
will seek other fields of investment less vulnerable to 
property tax assessment, unless the yield of their 
mortgages compensates them for the tax. The shortage 
of mortgage funds thus induced tends to force up the 
offering of mortgage interest to a level where it does 
compensate for the tax. Thus a property tax applying 
to mortgages, because of the discrimination of its 
assessment, is shifted in major part back upon 
mortgagors. 

Low mill rates and better assessment under classi- 
fied property taxes give an intangibles tax a broader 
base but still leave many discriminations. Under 
such circumstances, the tax operates as an irregular 
levy on investment income, discriminating against 
those types of investment that yield low returns. Be- 
cause of scattered development of this tax through the 
country, and the widespread evasion under it, it is not 
probable that it exercises any marked effect on invest- 
ment tendencies. 

Bank shares, instead of being assessed and taxed to 
the shareholders, are in many states assessed and 
taxed to the issuing banks. Evasion is at a minimum 
under such circumstances, if it exists at all. The effect 
of the bank shares tax, so assessed and collected, is to 
cause bank shares to assume lower market and issue 
prices, relative to their yields, than other securities. 


General Economic Effects 

The general property tax affects the national economy 
in three ways: (1) through influencing industrial loca- 
tion, and to a lesser extent, residence location; (2) 
through influencing the construction industry; and 
(3) through influencing the distribution of individual 
income between saving and consumption expenditure. 


Influence on Industrial and Residence Location 

Territorial and community differences in property 
tax rates and assessment ratios produce variations in 
tax burdens. These differences, actual and anticipated, 
are taken into account when new enterprises are con- 
sidering possible locations, and when established con- 
cerns are planning new branches or plants. Relative 
tax burden is not the only determinant of industrial 
location nor is it the most important. It exercises 
some influence, however, and is not infrequently a 
deciding factor in the choice between two or three 
locations that are on a parity with respect to the 
other, more important determinants. 

The effect of this influence of relative property tax 
burdens on industrial location may be either self-cor- 
recting or cumulative. Communities which attract new 
industries in part because of a relatively low effective 
tax rate thereby increase their taxable property totals. 
Demands upon them for governmental facilities are 
accordingly increased, and their tax requirements in- 
crease. In some cases the accelerated industrialization 
of a community compels an increase of expenditures 
and taxes that outweighs the expansion of assessed 
valuations, so that effective tax rates must be increased, 
and the community loses its initial tax advantage. 
This has been the experience of many American cities. 
But in other instances municipal costs have not kept 
pace with increased assessments, so that tax burdens 
have grown lighter, and these communities’ tax ad- 
vantage has become greater. 

Property tax burden is so insignificant a factor in 
business office costs that it generally exercises no influ- 
ence on determination of location. And in the case of 
retail enterprises, proximity to the market is of such 
overwhelming importance that immediate or trans- 
ferred property tax burdens can not influence location. 


Influence on New Capital Creation and the 
Construction Industry 

Every property tax increase for a time must dis- 
courage demand for constructed properties, since the 
prospective yield on these properties is reduced by the 
tax. We have seen that it is through such discourage- 
ment of new construction that the tax on house values 
is eventually shifted by landlords to tenants. We noted 
that industrial construction may also be retarded by 
property tax increases, even when such tax increases 
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initially affect prices rather than profits. And, though 
discouragement of home construction is not a factor 
in property tax incidence, it is also a likely conse- 
quence of an increase in property tax rates. Thus 
changes in the effective rates of property taxes around 
the country tend to vitiate or intensify demand for new 
construction. 


The construction industry is now generally recog- 
nized as a generating element in business cycle devel- 
opment. Any general increase of property tax rates, 
even though it may be spread over a considerable in- 
terval of time, by deterring demand for construction 
and thereby reducing construction activity, must be 
accepted as a depressant upon business activity in 
general. Contrariwise, any substantial cutting of 
property tax burdens in the United States would 
stimulate construction and thereby operate as a gen- 
eral business stimulant. 

The property tax is not alone in its deterrent influ- 
ence on the creation of new capital. The corporation 
income tax has an even more profound effect relative 
to the income derived from it, since it operates ex- 
clusively in the business field where profit and cost 
anticipations associated with a proposed new invest- 
ment are often calculated to a nicety, while much of 
the property tax’s effect is upon personal transactions 
—such as the decision to build a new home—where 
considerations other than the arithmetic of profit and 
loss enter. The personal income tax also deters new 
capital creation in so far as it applies to the profit from 
unincorporated enterprise. The influence of a per- 
sonal income tax on the creation of new capital may 
be either relatively greater or less than that of the 
general property tax, according to the exemptions 
allowed under the income tax and the progression of 
its rate schedule. Consumption taxes which are shifted 
with only incidental effect on business profit expecta- 
tions would influence business investment less than 
does the general property tax. 


Influence on Saving and Spending 


On the basis of the conclusions as to the incidence 
of state and local property taxes, stated in the preced- 
ing sections of this study, and on the basis of available 
information on the composition of American property 
values, the burden of property taxes may be divided 
crudely as follows: 25 per cent on the possessors of 
taxable wealth, 15 per cent as an increase of com- 
modity prices, 10 per cent as a reduction of business 
profits, and 50 per cent as an increase of housing expendi- 
tures. The distribution of these economic factors among 
individuals in various income classes, as indicated by 
the studies of the National Resources Committee,’ 
permits an allocation of the property tax burden to 
income classes. This in turn makes possible a rough 
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calculation of the burden of the tax on saving and 
spending. On the assumption that the reduction of 
income available for spending or saving induces in- 
dividuals in the various income ranges to reduce their 
spending and saving in the same relative proportion 
as their aggregate spending and saving—an assump- 
tion that has some warrant where long-continued effects 
of an established tax are concerned—we find that one- 
quarter of property tax receipts constitutes a reduction 
of saving and three-quarters a reduction of consump- 
tion expenditure. The effect on saving may be even 
more marked if such lowering of interest rates as 
is presumed to be accomplished by the tax exercises a 
deterrent effect on saving. 

A change in property tax burden caused by a modi- 
fication of rates or assessment ratios, however, has a 
more marked effect on saving. Because of the pro- 
nounced lag in the shifting of the tax from landlords 
to tenants, and because of the moderate lag in the 
shifting of part of the tax on business properties into 
prices, more of the immediate burden of a property 
tax increase (or benefit of a decrease) accrues to own- 
ers of investment property and owners of business 
enterprises. These classes of individuals belong more 
to higher income groups than to the tenants and con- 
sumers to whom parts of the tax are shifted in the 
long run. Immediate effects of a change in tax bur 
den on spending and saving are determined, moreove1 
not by customary aggregate ratios of spending and 
saving but by the relative marginal elasticity of spend- 
ing and saving for individuals in various income classes. 
A rough calculation taking these factors into con- 
sideration indicates that the immediate effects of a 
change in property tax burdens are divided half and 
half between saving and spending. 


Effect on Interest Rates ® 


A tax measured by capital values reduces the returns, 
actual and imputed, that may be expected from capital 
investment, and thereby reduces the demand for sav- 
ings (or liquid funds as made available by saving). 
General property taxes, because of limitations on their 
bases or imperfections in their assessment, do not 
directly reduce all investment returns equally, but the 
long-run equalizing flow of investment funds tends to 
diffuse their effect on capital yield over the entire 
capital field. This general sapping of demand for new 
investment funds by property taxes tends to lower 
interest rates, particularly the long-term rates. 

But, as we have seen, property taxes absorb some 
of the income flow that would otherwise be saved. 
This reduction of the supply of funds available for 
investment to some extent offsets the reduction of de- 





8 National Resources Committee, Consumer Expenditures in the 
United States (1939). 


® See Jensen, op. cit., p. 61; Shoup, loc, cit., pp. 191-192. 
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mand for investable funds. The depressant effect of 
the tax on interest rates is thus accordingly offset. 

The net effect of property taxes on interest rates can 
not be determined. But certain conclusions may be 
reached as to their relative influence on interest rates 
compared to those of other taxes. No other major- 
yield tax bears in such exclusive fashion upon the re- 
turns from invested capital. Corporation and personal 
income taxes both apply to investment income, but 
the burden they impose on such income is only a 
fraction of the property tax burden on income from 
taxed property. General sales and payroll taxes affect 
investment returns only indirectly and slightly. Hence 
no other major-yield tax can have as directly de- 
pressant an effect on interest rates. And, as already 
noted, corporation and personal income taxes absorb 
income that would otherwise be saved to a greater 
extent than the property tax; thus they exercise more 
of an offsetting stimulative influence to interest rates. 
Sales taxes and payroll taxes, which reduce savings 
less than does the property tax, and so in this respect 
are less stimulative to interest rates, have very little 
direct depressant effect. It would thus appear that the 
country’s property taxes tend to hold down interest 
rates more than any other major-yield tax. 
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OUR COVER PERSONALITY 


Hon. Fred M. Vinson 


Judge Vinson resigned his Judgeship as Associate Justice, 
U. S, Court of Appeals for the District of Colorado, on May 
28, 1943, to become Economic Stabilization Director, succeed- 
ing Sen. James Byrnes. He took an active part in the tax 
legislation that became the Revenue Acts of 1932, 1936 and 
1938. In his present position it is expected that he will play 
a prominent part in the formation of the Administration's 
tax policies in the forthcoming tax legislation. 
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Tax Immunity of Federal Agencies and 
Congressional Declarations 
(Continued from page 541) 

stock land banks, and farm loan bonds issued under the pro- 
visions of this chapter, shall be deemed and held to be instru- 
mentalities of the Government of the United States, and as such 
they and the income derived therefrom shall be exempt from 


Federal, State, municipal, and local taxation. (July 17, 1916, 
c. 245, § 26, 39 Stat. 380.) (Tit. 12, §931, U.S. C.) 


Joint Stock Land Banks 


Joint stock land banks may be formed as corpora- 
tions for carrying on the business of lending on farm 
mortgage security and issuing farm loan bonds. Such 
organizations are subject to the requirements for the 
organizations of Federal land banks (Tit. 12, § 811, 
U.S.C.) and subject to all the conditions and restric- 
tions imposed on Federal land banks so far as appli- 
cable provided that the United States shall not purchase 
or subscribe for any of the capital stock of any such 
bank. (Tit. 12, § 813, U. S. C.) 

All the Federal land banks and joint stock land 
banks may be designated by the Secretary of the 
Treasury as depositaries of public money and employed 
as financial agents of the Government. (Tit. 12, § 701, 
. a as 


Limited State Taxation of Shares Authorized 


Nothing herein shall prevent the shares in any joint stock 
land bank from being included in the valuation of the personal 
property of the owner or holder of such shares, in assessing 
taxes imposed by authority of the State within which the bank 
is located; but such assessment and taxation shall be in manner 
and subject to the conditions and limitations contained in 
section 548 of this title with reference to the shares of national 
banking associations.” (July 17, 1916, c. 245, § 26, 39 Stat. 380.) 
(Fit. 12 $932, U.S.C.) 


Federal Farm Mortgage Corporation 

The Federal Farm Mortgage Corporation Act of 
January 31, 1934, provided for the establishment of 
the Federal Farm Mortgage Corporation. Its man- 
agement is vested in a board of directors consisting 
of the Secretary of the Treasury, a Treasury officer 
designated by the Secretary, the Governor of the Farm 
Credit Administration and the Land Bank Commis- 
sioner. (Tit. 12, § 1020, U. S. C.) 

The capital of the corporation is fixed at $200,000,000 
which the Governor of the Farm Credit Administra- 
tion is authorized to subscribe for in behalf of the 
United States in such amounts and at such times as 
he deems necessary for the corporation. (Tit. 12, 
§ 1020b, U. S. C.) The corporation is authorized to 
issue and have outstanding at any one time bonds in 
an aggregate amount not exceeding $2,000,000,000 
which bonds are fully and unconditionally guaranteed 
both as to principal and interest by the United States. 
(Tit. 12, § 1020c, U. S.C.) Together with other agen- 





‘2 See taxation of national banks, infra. 
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cies in the Farm Credit Administration, the Federal 
Farm Mortgage Corporation when designated by the 
Secretary of the Treasury, shall act as a fiscal agent 
of the United States Government and when acting as 
such shall perform such duties as shall be prescribed 
by the Secretary of the Treasury. (Tit. 12, § 1138b, 
1 oe 


Tax Exemption 

The corporation, including its franchise, its capital, reserves, 
and surplus, and its income shall be exempt from all taxation 
now or hereafter imposed by the United States by any Terri- 
tory, dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority; except that any 
real property of the corporation shall be subject to State, 
Territorial, county, municipal, or local taxation to the same 
extent according to its value as other real property is taxed. 

Mortgages executed to the Land Bank Commissioner and 
mortgages held by the Corporation, and the credit instruments 
secured thereby, and bonds issued by the Corporation under 
the provisions of this subchapter, shall be deemed and*held to 
be instrumentalities of the Government of the United States, and 
as such they and the income derived therefrom shall be exempt 
from Federal, State, municipal, and local taxation (except 
surtaxes, estate, inheritance, and gift taxes). (Jan. 31, 1934, 
c. 7, § 12, 48 Stat. 347; Feb. 26, 1934, c. 33, 48 Stat. 360.) (Tit. 
12, § 1020f, U. S. C.) ‘ 


Federal Intermediate Credit Banks 


The reorganization of the agricultural credit agen- 
cies under the Farm Credit Administration brought 
over the Federal intermediate credit banks provided 
for by the Federal Farm Loan Act of July 17, 1916, 
as amended by Act of March 4, 1923. 


The Farm Credit Administration is authorized to 

grant charters for twelve “I*ederal Intermediate Credit 
,anks,” one to be established in each farm credit dis- 

trict in the same city as the Federal Land Bank of 
the district. When designated by the Secretary of the 
Treasury they shall act as fiscal agents of the United 
States. (Tit. 12, § 1021, 1022, 1024, U. S. C.) 

The Federal intermediate credit banks are author- 
ized to discount for, or purchase from enumerated 
banking and other organizations negotiable obliga- 
tions the proceeds of which have been advanced or 
used for any agricultural purpose or for livestock pro- 
duction and marketing; to buy or sell debentures 
issued by any other Federal intermediate credit bank 
and to make loans to cooperative associations organ- 
ized under State laws composed of persons engaged 
in producing and marketing agricultural products or 
livestock. (Tit. 12, §1031, U. S. C.) Subject to the 
approval of the Farm Credit Administration they may 
borrow money and issue and sell collateral trust de- 
bentures or other similar obligations. (Tit. 12, § 1041, 
U. S. C.) The twelve Federal intermediate credit 
banks may issue consolidated debentures. (Tit. 12, 
§ 1044, U. S.C.) 

Each Federal intermediate credit bank shall have 
a subscribed capital stock of $5,000,000 which may 
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be increased, and which is subscribed for on behalf 


of the United States. (Tit. 12, § 1061, U. S. C.) 
Tax Exemption 

The privileges of tax exemption accorded under section 931 
{Federal Land Bank exemption] of this chapter shall apply 
also to each Federal intermediate credit bank, including its 
capital, reserve, or surplus, and the income derived therefrom, 
and the debentures issued under this subchapter shall be deemed 
and held to be instrumentalities of the Government and shall 
enjoy the same tax exemptions as are accorded farm loan 


bonds in said section. (July 17, 1916, c. 245, §210; Mar. 4, 
1923, c. 252, § 2, 42 Stat. 1459.) (Tit. 12, § 1111, U. S.C.) 


Other Federal agencies in the Farm Credit Admin- 
istration are Production Credit Corporations, Produc- 
tion Credit Associations, and Banks for Cooperatives. 

These agencies when designated for that purpose 
by the Secretary of the Treasury, shall act as fiscal 
agents of the United States Government and when 
acting as such shall perform such duties as the Sec- 
retary of the Treasury shall prescribe. (Tit. 12, 
§ 1138b, U. S. C.) 


Tax Exemption Provisions Common to such Agencies 


The Central Bank for Cooperatives, and the Production 
Credit Corporations, Production Credit Associations, and 
Banks for Cooperatives, organized under this chapter [Farm 
Credit Administration Act] and their obligations, shall be 
deemed to be instrumentalities of the United States, and as 
such, any and all notes, debentures, bonds, and other such 
obligations issued by such banks, associations, or corporations 
shall be exempt both as to principal and interest from all taxa- 
tion (except surtaxes, estate, inheritance, and gift taxes) now 
or hereafter imposed by the United States or by any State, 
Territorial, or local taxing authority. Such banks, associations, 
and corporations, their property, their franchises, capital, 
reserves, surplus, and other funds, and their income, shall be 
exempt from all taxation now or hereafter imposed by the 
United States or by any State, Territorial, or local taxing 
authority; except that any real property and any tangible 
personal property of such banks, associations, and corporations 
shall be subject to Federal, State, Territorial, and local taxation 
to the same extent as other similar porperty is taxed. * * * 


(Tit. 12, § 1138c, U. S. C.) 


Agencies in the Federal Home Loan System 


Federal Home Loan Banks, Home Owners’ Loan 
Corporation, Federal Savings and Loan Associations 
The Federal Home Loan Bank Act (July 22, 1932, 
c. 522, §1, 47 Stat. 725) provided for not less than 
eight and not more than twelve Federal Home Loan 
Bank districts and for the establishment of a Federal 
Home Loan Bank in each district created by the 
Federal Home Loan Bank Board.%* Conformable to 
certain conditions any building and loan association, 
savings and loan association, cooperative bank, home- 
stead association, insurance company, or savings bank 
duly organized under state or Federal laws is eligible 





13 By Executive Order No. 9070, February 24, 1942, all functions, 
powers, and duties of The Federal Housing Administration, the 
Federal Home Loan Bank Board, The Home Owners’ Loan Corpora- 
tion, the Federal Savings and Loan Insurance Corporation together 
with other agencies were consolidated into a National Housing 


Agency under the direction and supervision of a National Housing 
Administration, 
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to become a member of, or a non-member borrower of, 
a Federal Home Loan Bank of the district in which 
the institution is located. (Tit. 12, § 1424, U. S. C.) 
The minimum capital of each Federal Home Loan 
Bank shall not be less than $5,000,000 and the original 
stock subscription of each institution eligible to mem- 
bership shall be an amount equal to 1 per centum oi 
the aggregate of the unpaid principal of the sub- 
scriber’s home mortgage loans. The Secretary of the 
Treasury is authorized to subscribe, on behalf of the 
United States, for such part of the minimum capital 
as is not subscribed for by members and not exceeding 
the aggregate amount of $125,000,000. When the 
amount of capital of a Federal Home Loan Bank paid 
in by members equals the amount paid in by the Sec- 
retary of the Treasury, 50 per centum of all sums 
thereafter paid in as capital is applied to the payment 
and retirement of the stock held by the United States. 
(Tit. 12, § 1426, U. S.C.) The Federal Home Loan 
Bank Board is authorized to issue consolidated Fed- 
eral Home Loan Bank debentures which shall be the 
joint and several obligations of all Federal Home Loan 
Banks to provide funds for the district banks. (Tit. 
12, § 1431, U. S.C.) 

Tax Exemption 


Any and all notes, debentures, bonds, and other such obliga- 
tions issued by any bank, and consolidated Federal Home 
Loan Bank bonds and debentures, shall be exempt both as to 
principal and interest from all taxation (except surtaxes, estate, 
inheritance, and gift taxes) now or hereafter imposed by the 
United States, by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local taxing 
authority. The bank, including its franchise, its capital, re- 
serves, and surplus, its advances, and its income shall be 
exempt from all taxation now or hereafter imposed by the 
United States, by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local taxing 
authority; except that in [sic] any real property of the bank 
shall be subject to State, Territorial, county, municipal, or 
local taxation to the same extent according to its value as other 
real property is taxed. The notes, debentures, and bonds issued 
by any bank, with unearned coupons attached, shall be accepted 
at par by such bank in payment of or as a credit against the 
obligation of any home-owner debtor of such bank. (July 22, 
1932, c. 522, § 13, 47 Stat. 735; May 28, 1935, c. 150, § 8, 49 Stat. 
295.) (Yt. 12, 3 1465, U.S. C.) 


Home Owners’ Loan Corporation 


The Federal Home Loan Bank Board, under the 
Home Owners’ Loan Act of 1933, is authorized to 
establish the Home Owners’ Loan Corporation “which 
shall be an instrumentality of the United States” and 
which shall be under the direction of the Board and 
operated by it. The amount of capital stock of the 
Corporation is determined by the Board from time to 
time but not exceeding $200,000,000 in the aggregate, 
subscribed for by the Secretary of the Treasury in 
behalf of the United States. The Corporation is au‘hor- 
ized to issue bonds in an aggregate amount not to 
exceed $4,750,000,000. Such bonds are fully and un- 
conditionally guaranteed both as to interest and prin- 
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cipal by the United States. (Tit. 12, § 1463, subsecs. 
(a), (b), (c), U.S.C.) 


Exemption from Taxation 


The bonds issued by the Corporation (under subsection c) 
shall be exempt, both as to principal and interest, from all 
taxation (except surtaxes, estate, inheritance, and gift taxes) 
now or hereafter imposed by the United States or any district, 
Territory, dependency or possession thereof, or by any State, 
county, municipality, or local taxing authority. The Corpo- 
ration, including its franchise, its capital, reserves, and surplus, 
and its loans and income, shall likewise be exempt from such 
taxation; except that any real property of the Corporation 
shall be subject to taxation to the same extent according to 
its value, as other real property is taxed. (Tit. 12, § 1463, 
subsec. (c), U. S. C.) 


Federal Savings and Loan Associations 


The Federal Home Loan Bank Board is also author- 
ized to provide for the organization of “Federal Sav- 
ings and Loan Associations” in order. to provide local 
mutual thrift institutions in which people may invest 
their funds and in order to provide for the financing of 
homes. (Tit. 12, § 1464(a), U. S.C.) The Secretary 
of the Treasury is authorized on behalf of the United 
States to subscribe for preferred shares in such asso- 
ciations. (ib. § 1464(g).) 

Exemption from Taxation 


Such associations, including their franchises, capital, reserves, 
and surplus, and their loans and income, shall be exempt from 
all taxation now or hereafter imposed by the United States 
(except the taxes imposed by sections 1410 and 1600 of Title 26 
with respect to wages paid after December 31, 1939, for 
employment after such date), and all shares of such associations 
shall be exempt both as to their value and the income therefrom 
from all taxation (except surtaxes, estate, inheritance, and gift 
taxes) now or hereafter imposed by the United States; and no 
State, Territorial, county, municipal, or local taxing authority 
shall impose any tax on such associations or their franchise, 
capital, reserves, surplus, loans, or income greater than that 
imposed by such authority on other similar local mutual or 
cooperative thrift and home financing institutions. (Tit. 12, 
§ 1464(h), U. S. C., as amended Aug. 10, 1939, c. 666, Title IX, 
§ 909, 53 Stat. 1402.) 


Other similar governmental instrumentalities are to 
be found in the National Housing System (Tit. 12, 
chapter 13, U. S. C.) where such agencies as National 
Mortgage Associations and the Federal Savings and 
Loan Insurance Corporation are provided for. In the 
case of national mortgage associations provision is 
made for the protection of those associations against 
dicriminatory state taxation. (Tit. 12, § 1722, U. S. C.) 

For the insurance of savings and loan accounts of 
institutions eligible for insurance the Act of June 27, 
1934 (c. 847, § 401, 48 Stat. 1255) created the Federal 
Savings and Loan Insurance Corporation. The mem- 
bers of the Federal Home Loan Bank Board constitute 
the board of trustees of the Corporation. The total 
amount of the Corporation’s capital stock of $100,000,000 
is held by the Home Owners’ Loan Corporation. The 
statute provides that the Corporation “shall be an in- 
strumentality of the United States.” (Tit. 12, § 1725(a) 
(b), U. S.C.) 
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Tax Exemption of the Federal Savings and Loan 
Insurance Corporation 


All notes, bonds, debentures, or other such obligations issued 
by the Corporation shal] be exempt, both as to principal and 
interest, from all taxation (except surtaxes, estate, inheritance, 
and gift taxes) now or hereafter imposed by the United States, 
by any Territory, dependency, or possession thereof, or by any 
State, county, municipality, or local taxing authority. The Cor- 
poration, including its franchise, capital, reserves, surplus, and 
income, shall be exempt from all taxation now or hereafter 
imposed by the United States, by any Territory, dependency, 
or possession thereof, or by any State, county, municipality, 
or local taxing authority; except that any real property of the 
Corporation shall be subject to State, territorial, county, munici- 
pal, or local taxation to the same extent according to its value 
as other real property is taxed. (Tit. 12, §1725(e), U. S. C.) 


Reconstruction Finance Corporation 


By Act of January 22, 1932, Congress created the 
Reconstruction France Corporation for the purpose 
of providing emergency financing facilities, with a 
capital stock of $500,000,000 subscribed by the United 
States. (Tit. 15, § 601, 602, U. S. C.) The Corpora- 
tion was originally authorized to issue notes, deben- 
tures, bonds or other such obligations to an amount 
aggregating three times its subscribed capital stock; 
which amount has been substantially increased from 


time to time. (Tit. 12, §609, U.S. C.) 


Tax Exemption 


Any and all notes, debentures, bonds, or other such obliga- 
tions issued by the Corporation shall be exempt both as to 
principal and interest from all taxation (except surtaxes, estate, 
inheritance, and gift taxes) now or hereafter imposed by the 
United States, by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local taxing 
authority (except as provided by Section 742a(a) of Title 31, 
U. S. C., to the effect that interest upon obligations, and 
dividends, earnings or other income from shares, certificates, 
stock or other evidences of ownership, and gain from the sale 
or other disposition of such obligations and evidences of 
ownership issued on or after March 28, 1942, by the United 
States or any agency or instrumentality thereof shall not have 
any exemption, as such.) The Corporation, including its fran- 
chise, its capital, reserves, and surplus, and its income shall be 


(Continued on page 574) 


Lecture Courses on Taxation for General 
Practitioners 


Lawyers in all parts of the United States will study the 
basic principles of the federal tax laws under a plan 
recently formulated by the American Bar Association. 
In cooperation with the Practising Law Institute, the 
A. B. A., through its Section of Taxation, will offer 
courses on the Fundamentals of Federal Taxation this 
fall and winter, in many cities. Wherever enough lawyers 
indicate to their state or local bar association that they 
wish to attend a course, one will be organized. Lawyers 
in smaller communities where it is not possible to give 
courses, may subscribe for the lectures in printed form. 

The purpose of the program is to provide the general 
practitioner with a working knowledge of federal income, 
excess profits and estate taxes, so that he may effectively 
handle tax work. The course includes instruction in the 
preparation of tax returns, and the handling of business 
transactions so as to minimize taxes. 


























































































































































































































































Congress: Congress reconvened on September 14, 
1943. New and additional taxes were not the first 
items of consideration. Drafting fathers, and man- 
power problems have immediate 
attention; consequently, the expected 
resolution dealing with the time for 
filing Form 991 for Section 722 relief 
has not come up for consideration. 
Hearings on new tax laws were 
scheduled to begin September 20, 
but very likely they will have to wait 
until later in the month or possibly 


docket. 


° hearings. 

the first of October. . Internal Revenue: Judge Hel- 
New Tax Law: An executive vering. 

session of the Ways and Means Excess Profits: 


Committee was held to discuss the claims. 
simplification of tax returns and both 
the joint congressional tax staff and 
the Treasury Department have under 
consideration the possibility of revising the tax laws 
to simplify administration and reduce the paper work 
of the taxpayer. 

Recent developments in the field of federal estate 
and gift taxes have produced a very confusing situ- 
ation insofar as the application of the taxes in specific 
cases is concerned and the relation of these taxes to 
each other and to the Income Tax law. Accordingly 
the Treasury is expected to give special consideration 
to this subject and make its recommendation to the 
Committee which will probably be along the lines of 
coordinating or integrating the two levies. 

Supreme Court: The Supreme Court convenes on 
October 4, 1943 with a heavy docket. Many tax cases 
are still undecided from the last term and many new 
ones have been filed. 

Pay-as-you-go: The printing of return forms is an 
enormous burden upon government facilities. Some 
still hope to repeal the Victory tax. Armed forces 
settle pay-as-you-go accounts on March 15, 1944. 

Renegotiation: Hearings before the Ways and 
Means Committee on the subject of amending the 


Congress: Convenes—sets date 
for tax hearings. 


New Tax Law: Simplification 
recommended. 


Supreme Court: Tax cases on its 


Pay-as-You-Go: New problems. 
Renegotiation: Ways and Means 


Treasury: Mr. Morgenthau ex- 
plains where the money goes. 
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renegotiation of war contracts law have been open. 
Problems under consideration—that the 20% special 
amortization which has been permitted on facilities 
purchased by the investment of pri- 
vate capital for war production pur- 
poses be allowed as an element of 
cost production and that residual 
property rights exist in the govern- 
ment—that renegotiation law ex- 
pire by limitation at the end of the 
calendar year next following that in 
which hostilities cease—that the 
“over-all” exemption be increased 
from one hundred thousand dollars 
to five hundred thousand dollars— 
that all contractors file financial 
statements with the Price Adjust- 
ment Board. 

The Committee recommends: re- 
tention of the law—no blanket exemption of contracts 
for “standard commercial articles”—the establishment 
of regional renegotiation facilities—centralization of 
all renegotiation in the Bureau of Internal Revenue 
is not desirable—renegotiation should continue to be 
effected upon a before, rather than an after tax basis 
~—no allowance against the government in renegotia- 
tion of state taxes which have been paid by the 
contractor on profits required to be returned to the 
government as excessive. 


Helvering: On September 14, Mr. Guy T. Hel- 
vering, Commissioner of Internal Revenue was nomi- 
nated for Judge in the district of Kansas. Confirmation 
is expected to follow shortly. 


Section 722 


Excess Profits: The Treasury Department recom- 
mended to Congressional leaders that the time for 
filing Form 991 be made the same as the three-year 
period for filing refund claims generally, and that 
this change be made retroactive. A resolution to this 
effect was introduced September 22. 

(Continued on page 559) 
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of 1942 and many months since the promulgation of Pension Trust Regula- 

tions by the Treasury. The tax consultant confronted with pension trust 
problems is faced with an embarrassment of riches from the flood of articles, 
speeches, rulings, trust company and insurance company releases, and the like. 
But the tax consultant faced with the practical problems of formulating a pension 
plan which is effective from the economic, social, and tax point of view frequently 
has difficulty in obtaining answers to some specific practical question. These ques- 
tions and answers are based on practical experience in the examination of many 
problems scattered over a great many different areas and types of business. Mr. 
Simons, of Simons and Greeley, Attorneys in New York, has had a great deal of 
experience in this field and here he has correlated the questions most frequently 
presented to him by tax consultants, accountants, attorneys, and businessmen, and 


A of 1942 and many a year has passed since the enactment of the Revenue Act 


answered them with practical answers. 


Who has been assigned by the Bureau of Internal 
Revenue to pass upon qualifications of pension trusts 
under section 165(a)? 

The Pension Trust Group, Income Tax Unit, Bu- 
reau of Internal Revenue, headed by Mr. Byron J. 
Harrill. 


What kind of rulings can be obtained from the Treas- 
ury Department? 


A ruling can be obtained on the qualification of a 
plan as exempt under section 165(a) of the Internal 
Revenue Code. The Treasury has announced at an 
informal conference, however, that it does not intend 
to give advance opinions with reference to deducti- 
bility of contributions under section 23(p). 


What is the practical significance of this? 


The effect of this policy is not as serious as it may 
seem to be at first glance. If a plan fails to qualify 
under section 165(a), contributions will be treated 
as increased salary and will be subject to the Wage 
Stabilization Act and thus not only the whole plan, 
but probably the entire compensation program of the 
employer will be thrown out of joint. On the other 
hand, the provisions of section 23(p) are so explicit 
and the safety measures available are so adequate that 
the absence of advance rulings on this section should 
not create any insoluble problems. 


What is a primary safety measure with reference to 
qualification under section 165(a)? 

The tax consultant should never forget that the 
Treasury originally asked Congress to limit qualifica- 
tions of plans to the provisions of what is now sec- 
tion 165(a) (3) (A), that is, the familiar 70% rule with 
permissible exclusion of those serving less than five 
years or temporary or seasonal workers. If a plan 
complies with these provisions, the Commissioner is 
not vested with discretion and in fact section 165(a) (5) 
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expressly provides that certain elements shall not 
render such a plan discretionary, viz., making contri- 
butions or benefits proportionate to compensation. If 
a plan does not qualify under the 70% rule, the Com- 
missioner is vested with discretion in approving or 
disapproving a plan and this discretion will not be 
disturbed upon judicial review except for manifest 
abuse. Therefore, no plan should be adopted without 
reviewing the facts to see whether a practicable plan 
can be formulated under 165(a)(3)(A). This is par- 
ticularly true with smaller companies where the con- 
tributions or benefits to stockholders or executives are 
apt to outweigh those for rank and file. In such cases 
if a 70% plan is adopted and the Commissioner is not 
vested with discretion and benefits or contributions 
are strictly proportionate to compensation, a strong 
argument can be made that the principles of the 
Phillips H. Lord case, 1 TC 286, have not been dis- 
turbed by the 1942 Act and that the plan is valid. 
Such a plan, however, would have much less chance 
of prevailing if it was submitted to the discretion of 
the Commissioner. Particularly in a smaller company 
the cost of broader inclusion in a 70% plan when those 
who have served less than five years are excluded is 
a very small price indeed to pay for the benefits arising 
out of the plan. 


What is the secondary safety measure with reference 
to section 165(a)? 

The Treasury has ruled that contributions may be 
made to a trustee within the time provided by law in 
order to gain current deduction but held by the trustee 
in suspense pending a ruling, subject to repayment to 
the corporation if the plan does not qualify under 
section 165(a). 


What is the third safety factor with reference to sec- 
tion 165(a)? 

















































































































































































































































































The law provides that plans must qualify under this 
section by December 31, 1943. There are strong indi- 
cations from the Treasury that application to Con- 
gress for an extension of this time will be made 
because of the multitude of plans presented for rul- 
ings which can not possibly be obtained by that date. 
However, any adjustment of plans required by the 
Treasury would have to be retroactive at least to the 
current tax year. 


I have heard a lot about the necessity of integrating 
plans with Social Security. Does this apply to all plans? 

By no means. Section 165(a)(5) permits the ex- 
clusion of those earning $3,000 or less per year or the 
granting of proportionately lower benefits under a plan 
on the theory that Social Security protects such indi- 
viduals and that a plan may be intended to carry along 
the Social Security percentage to compensation over 
$3,000 which does not obtain benefits under the Social 
Security Act. The Treasury has stated in substance, 
“All right. We can see your reasoning on this score 
but if you are acting in good faith you will not grant 
benefits over the Social Security level proportionately 
in excess of the benefits granted under Social Se- 
curity.” Therefore, these limitations apply only where 
there is a proportionate discrimination against lower 
paid personnel but not where all personnel have bene- 
fits or contributions fully proportionate to compensation. 


Will the foregoing ruling be sustained? 

Under the provisions of the Internal Revenue Code 
it should be sustained since, if a plan does not comply 
with the 70% rule stated in section 165(a) (3) (A), the 
Commissioner is vested with discretion in determining 
whether or not it is discriminatory in favor of higher 
paid employees and the foregoing rule may hardly be 
stated to be such an abuse of discretion on the part 
of the Commissioner as to justify its being upset by 
the Tax Court. On the other hand in an unprece- 
dented move, Mr. Randolph E. Paul, General Counsel 
of the Treasury, asked for a ruling on this proposed 
Regulation from a subcommittee of the Senate Finance 
Committee prior to the promulgation of the Regula- 
tion. The response was negative. Nevertheless the 
Regulation was promulgated on the basis that the 
response was an indication of a doubt as to policy 
rather than a legal interpretation of the Act of Con- 
gress. Senator Taft has threatened a resolution void- 
ing this Regulation. What the chances of such a 


resolution will be is a political rather than a legal tax 
question. 


How has the Treasury interpreted these provisions? 
In I. T. 3613, I. T. 3614, and I. T. 3615, published 
in the July 11, 1943, Internal Revenue Bulletin, three 
Social Security Plans were passed on by the Treasury. 
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The first plan was approved. In it, benefits equal to 
1 per cent. of the employee’s base salary in excess of 
$3,000 annually for each year commencing on or after 
January 1, 1942, together with 34 per cent. for five 
prior years were allowed. 65 was the retirement age. 
All employees receiving salaries in excess of $3,000 
who had completed one year’s service were included. 
These percentages and Social Security benefits were 
found to be equal. 

The second plan was also approved. Benefits in it 
were equal to 30 per cent. of the average amount of 
the employee’s annual base salary in excess of $3,000 
but it was provided that no annuity should exceed 
25 per cent. plus 4% per cent. for each year of service 
completed after December 31, 1941. These percent- 
ages were also found to be equivalent to Social Se- 
curity benefits. Employees receiving in excess of 
$3,000 a year who had completed five years of service 
qualified under this plan. 


The third plan was disapproved. It was limited 
to employees in the same classification as those in 
the second but here the benefits equaled 50 per cent. 
of salary for the year of entry into the plan. The 
benefits under this plan, it was pointed out, were 
greater than those under Social Security, because 
they were measured by initial salary regardless of 
later reductions and because the percentage was much 
higher than that granted under Social Security. 


In view of the provisions of section 23(p) with ref- 
erence to past and current service credits, will an even 
percentage plan under which all employees obtain bene- 
fits which are a uniform percentage of compensation re- 
gardless of years of service, be approved? 

Yes, if the percentage is not too high and if the 
plan is otherwise qualified. Section 23(p) (1) (A) (iii) 


provides for supplementary pension benefits in addi- 


tion to past and current service credits. Informal 
approval has been granted for a plan offering pensions 
equivalent to a flat 30 per cent. of compensation. 
(This may have to be cut down to 25 per cent. or even 
less for older employees if the plan is one that must 
be integrated with Social Security because limited to 
those receiving in excess of $3,000 annually.) In para- 
graph “7” of Mimeograph No. 5539, the Bureau of 
Internal Revenue states the “25 per cent. plus % per 
cent. is particularly applicable to the ‘flat percentage’ 
plans as a method of qualifying such plans” this is a 
published, implied approval of flat percentage plans 
otherwise valid. The percentages quoted refer to the 
plan passed upon in I. T. 3614, that is, 25 per cent. 
plus % per cent. for each year of service completed 
after December 31, 1941, up to a maximum of 30 per 
cent. There is nothing stated in the law or Regula- 
tions limiting this flat percentage to 30 per cent. It 
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may be higher if the contributions or benefits are not 
otherwise unreasonable or discriminatory. 


Are contributions to pension plans limited to 5 per 
cent. of compensation or any fixed percentage? 


No. Confusion on this subject results from the 
provisions of section 23(p)(1)(A) (i) which permit a 
5 per cent. contribution. .This provision is in the law 
really almost by accident because the Treasury first 
proposed it as the sole measure of contribution but 
this limitation was thrown out in hearings before the 
Senate Finance Committee because of opposition by 
industrial leaders. The method chosen was for the 
Code to build up on a 5 per cent. rule provisions for 
additional contributions. Where an employee benefits 
only under a pension plan the next to the last sentence 
of section 23(p)(1)(F) of the Internal Revenue Code 
expressly provides that contributions are not limited 
to 25 per cent. of compensation, as is the case when 
an employee benefits under both a pension and a profit- 
sharing plan. Under a profit-sharing plan the limit 
on permissible contributions is 15 per cent., subject 
to carry-overs. In every case, however, contributions 
must be “reasonable.” This is largely a test of com- 
paratives under familiar doctrines enunciated in con- 
nection with section 23(a) under which cash 
compensation is deductible only if “reasonable.” The 
best approach on this subject is to review the plan in 
comparison with as large a number of other plans as 
are available for inspection to see whether the contri- 
butions or benefits compare reasonably with those in 
the same area and industry. 


What is a primary safety factor under section 23(p)? 
The Regulations provide: 


“Each employer desiring to fund under clause (ii) shall 
submit the proposed method to the Commissioner and receive 
approval of such method before the results will be acceptable. 
Any method which does not fund cost of past service credits 
more rapidly than that permitted under clause (iii) will be 
acceptable, and the approval of the Commissioner will not be 
necessary in such a case.” 


(Reg. Sec. 19.23(p) (1) (A)-3.) 

The Treasury has indicated that in the case of an 
insured plan where the premium payments for each 
employee run for no less than ten years and where 
no retirement would occur in less than that period of 
time, that there should be no question of meeting 
the actuarial requirements of section 23(p) and the 
same benefits of the ten year rule can be applied to a 
self-administered trust where it is otherwise actu- 
arially sound. While the Regulations provide that 
the information which must be reported to the Com- 
missioner in connection with claiming deduction for 
pension trust contributions should separately com- 
pute the cost of past and future service benefits, the 
Treasury has recently informally indicated that no 
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such breakdown need be made where the ten year rule 
is followed. It is further indicated that the rulings 
on clause (ii) under which funding might, in individ- 
ual cases, take place in less than ten years will be 
indefinitely delayed because of the large number of 
cases and the intricacy of mathematical computation 
involved, whereas plans complying with clause (iii), 
the ten year rule, are automatically acceptable. 
Therefore, unless there is some other extraordinary 
urgency in retiring some individuals in less than ten 
years from the inception of the plan it is deemed very 
important not to retire any one in less than ten years 
from entry into a plan. 


What is a secondary safety factor with reference to 
section 23(p)? 

The Code provides that if contributions in excess 
of amounts permitted under this section are made in a 
given year that this excess may be carried over to a 
subsequent year and taken up then to the extent con- 
tributions made in such year are less than the amount 
permitted for that year. Under the carry-back provi- 
sions of sections 122 and 710 of the Code this should 
dispel undue concern with reference to section 23(p). 


What is the position of a pension plan with reference 
to Wage Stabilization? 

If exempt from taxation as a plan qualified under 
section 165(a) it is exempt from Wage Stabilization 
(but this refers only to pension benefits not to insur- 
ance benefits which are separately discussed). 


What is the position of profit-sharing trusts under 
Wage Stabilization? 

A profit-sharing trust is not exempt under Wage 
Stabilization. The reason for the difference is that 
a retirement plan, that is, a pension plan, in most 
instances will defer cash benefits until a post-infla- 
tionary period, whereas a profit-sharing plan will not 
necessarily do so. In a letter from Mr. W. A. Galla- 
han, acting Deputy Commissioner of the Salary 
Stabilization Unit, Treasury Department, addressed 
to the author under date of June 19, 1943, it was, how- 
ever, indicated that approval would be given by the 
Unit for a profit-sharing plan which deferred distri- 
bution of benefits until retirement age or for at least 
ten years from date. However, it should be remem- 
bered that such plans must be submitted to, and ap- 
proval obtained from the appropriate government 
agency since they are not automatically exempt, as 
are pension benefits. 


What about the life insurance element under Wage 
Stabilization? 

The Price Control Act of October 2, 1942, stabiliz- 
ing wages also exempted life insurance benefits in rea- 
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sonable amounts. The Regulations and directives 
promulgated under that Act treat reasonable amounts 
as anything up to 5 per cent. of compensation. There- 
fore, the life insurance element in pension plans 
should not cost more than 5 per cent. of compensation. 
The life insurance company will make this calculation 
during the formulation of a plan and advise the em- 
ployer of the exact cost of the life insurance element. 
This should not be confused with death benefits ac- 





October, 1943 





1937, 1938 and 1939; or 8% of invested capital. Ifa 
concern in a given year does not have excess profits 
equaling its credit, it then has an “unused excess prof- 
its credit.”. Under the Internal Revenue Code, sec- 
tion 710(c) (3) (A), a corporation may “carry back” an 
unused credit for two years. The following is an 
illustration of how this would work with pensions 
trusts: A concern has an- exemption and credit of 























































































































































































































corded a deceased employee up to the amount of the 


cash surrender or reserve values 
of a plan since these represent net 
contributions minus loading costs 
plus interest and are not strictly 
life insurance benefits. 


I frequently find that the most 
serious question concerning pension 
plans is the ability to continue them 
after the war. What consideration 
can be given to this? 


Actually, we are on a five-year 
corporate income and excess profits 
tax basis. That is to say, losses 
and unused excess profits credits 
in 1941 and 1942 can be carried 
forward and applied against excess 
profits in 1943. Likewise, losses 
and unused excess profits credits 
in 1944 and 1945 can be carried 
back and applied against excess 
profits in 1943. Therefore, if pay- 
ments under a pension trust are 
made this year reducing the net 
earnings of the corporation, the 
entire benefit can be realized by 
the corporation either this year or, 
if there is no tax benefit this year, 
then in the next two years. Con- 
versely, if the pension trust is in- 
stituted this year and there are 
excess profits this year but none in 
1944 and 1945, the unused credit 






$105,000. 
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sultant should have a complete pic- 
ture of the subject matter. 





It makes excess profits of $155,000 in 1943 
without reference to a pension trust. 


It installs a 
pension trust in 1943 at a cost of 
$10,000. The result is that it will 
have excess profits of $145,000 in 
1943, and its taxable excess profits 
will be $40,000, taxable at 90%, or 
$36,000. If 1944 is a year no better 
than the average of 1936, 1937, 
1938, 1939, and the concern makes 
excess profits of $100,000 without 
reference to the pension, after it 
has paid the pension trust contri- 
butions it has made only $90,000. 
It is $10,000 under its credit. It 
can then proceed on the basis that 
it should have paid a tax in 1943 
only as if its excess profits had 
been $135,000 instead of $145,000 
(carrying back the unused $10,000 
credit from 1944), and it could ob- 
tain a refund of approximately 
90%, or $9,000. The net result 
would be the same as if it had paid 
two years’ premiums in 1943. The 
same procedure would apply to 
1945, if no excess profits were real- 
ized in that year. 

Similar provisions are found in 
respect to the ordinary income tax 
in section 122 of the Code. Also, 
provision for loans or adjustment 
of benefits may lend flexibility to 
pension plans akin to profit shar- 
ing plans. 

































































for the latter years can be carried back and a refund 
obtained on 1943 taxes. The tax effect of this would 
be the same as if the pension trust contributions paid 
in 1944 and 1945 had really been paid out of 1943 
profits. The effect of this is that one good year out 
of every five should be sufficient to obtain the full 
tax benefit of a pension trust, and that a corpora- 
tion instituting a pension trust now should be 


assured of the tax benefits even if 1944 and 1945 are 
bad years. 


The excess profits tax credit usually consists of 
95% of average earnings for the taxable years 1936, 





In addition to this profit-sharing plans can be inte- 
grated with pension plans so as to provide a cushion 
for the latter. 


What is the effect of the reference to discontinuance 
of plans in the Regulations? 

The Treasury is set against plans intended merely 
for the war era. Discontinuance of plans for other 
than valid business reasons may result in penalties. 
This gives importance to the consideration of con- 
tinuity of plans as discussed in the previous answer. 
With reference to the excess profits tax the period of 
(Continued on page 573) 
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INCOME TAX FOR MARRIED PERSON, 
NO DEPENDENTS 


Present Rates. After Postwar Credit 
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Washington Tax Talk 
(Continued from page 554) 

Secretary Morgenthau points out 
that ninety-five cents out of every 
dollar of Federal expenditures is being 
routed directly into the war effort. 

This means, Mr. Morgenthau ex- 
plained, that $36.8 billions of ,the 
approximately $38.7 billions which 
President Roosevelt estimated in his 
revised budget summation would be 
received as revenues in the present fiscal year, will go 
toward the purchase of guns, tanks, ships and planes 
in order that decency may be restored to the world. 

The Secretary made public a series of charts illus- 
trating the American Federal tax structure. One chart 
of estimates for the fiscal year 1944 showed that tax 


Morgenthau 





dollars met only 36 per cent of total Federal expendi- 
tures in the United States; 47 per cent in Canada; and 
52 per cent in the United Kingdom. Another depicted 
the lower Federal income tax rates in this country in 
contrast with those of Canada and the United King- 
dom, by showing examples in two important income 
levels. A third portrayed the slower rise in Govern- 
ment receipts in relationship to budgetary expendi- 
tures. 

At the same time, Mr. Morgenthau declared that 
taxes are the best method of paying for the war—be- 
cause they pay for the war once and for all. 

“But obviously,” he said, “the entire cost of the war 
cannot be financed by taxes alone. This would impose 
so heavy a tax burden that it would create impossible 
situations for certain groups despite all efforts to 
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FEDERAL EXPENDITURES" 
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OUR FEDERAL 


EXPENDITURES IS PAID BY TAXES 


As Compared With Other Countries’ 
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* Excluding Social Security 


apportion the tax load equitably. The ability to pay 
varies greatly in all income groups. 

“Because of this, flexibility is necessary in financing 
the war. The purchase of War Bonds lends to our 
program this necessary flexibility. It makes it possible 
for everyone to aid and participate in the war effort 
in accordance with the amount of money which they 
have over and above their essential cost of living. 

“Therefore, if we are to pay as much as possible out 
of our current national income for the cost of the war 
it is urgently necessary for individuals to pay high 
taxes and, in addition, buy and hold as many War 
Bonds as they can afford.” 

Mr. Morgenthau observed that, as a result of huge 
war expenditures (estimated at $100 billions for the 


present fiscal year by President Roosevelt in his budget 
summation), the income of the people of this country 
—the total they receive in wages, salaries, farm in- 
come, dividends, etc.,—now is the highest in history. 
Even after payment of the higher income taxes there 
will be more dollars to spend at a time when the 
amount of goods available is declining because of the 
demands of war production, he said. 


“If people should try to spend this excess purchasing 
power,” he concluded, “the upward pressure on prices 
would be serious. Thus, every tax dollar as well as 
every bond dollar does double duty ; it provides funds 
needed urgently for winning the war, and checks the 
tendency toward rising prices.” 


























































































































































































The Shoptalkers 
sy Bert V. Tornborgh, CPA 
“You know,” began the Kid, “if any specific tax 
structure needs overhauling it’s the set-up under 


which we tax real estate. Why, that’s so bad it is 
almost fantastic !” 


“How in the world do you come to be concerned 
with property taxes?” wondered Philo. “Aren’t you 
straying afield . . .” 

“Taxes are taxes,” proclaimed the Kid, “and it so 
happens that I’ve had to make a study of real estate 
taxes for a special purpose. The manner in which 
they are administered is something out of the dark 
ages, and the lopsided theory on which the tax is 
arrived at is even worse. How we'll ever get any 
sound and adequate housing under such circumstances 
is beyond me!” 

“Well, you certainly have it in for them!” exclaimed 
Dash. “What bothers you?” 

“The ad valorem basis of taxing real property is 
all wet, to begin with,” asserted the Kid. “Ad valorem 
may be all right for smaller articles of personal prop- 
erty, always having an ascertainable market value, 
but when you attempt to tack an “assessed value” on 
a piece of property that’s not on the market in the 
first place, you begin to mingle taxation with crystal 
ball gazing. And this is 1943!” 

“Yes,” concurred Oldtimer, “the process of ‘assess- 
ing’ is a tenuous bit of work, to say the least. 
Assessing and guessing have more in common than 
rhyming.” 

“But professional experts do the guessing, and 
therefore .’ began Dash. 

“Guessing is a flimsy basis for levying taxes, heavy 
taxes,” asserted the Kid, “and it makes no difference 
who the guesser is or how good his intentions. No 
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man is qualified to put a ‘value’ on, for instance, the 
Empire State building, any more than he is qualified 
to predict how many carpets Hitler is going to chew 
up next Monday at 4:10 p. m.” 


“Yet solemn bodies make it their life work to deter- 
mine assessed values in every township and hamlet 
across the land,” persisted Dash, “and surely ‘ 

“That’s part of the trouble with them,” interrupted 
the Kid. If they took them- 
selves a little bit less seriously they’d see the striking 
resemblance between themselves and the professional 
reader of tea leaves—and perhaps the silly structure 
would collapse.” 


“They are too solemn. 


“No doubt about it,” agreed Oldtimer, “but that the 
record shows overwhelming over-assessments in com- 
That’s of course the 
only time when a test can really be made: when a 
property is sold.” 


parison to actual sales values. 


“T am afraid that’s right,” corroborated Philo. “As- 
sessed values hovering around 150% of sales prices, 
or higher, are evidenced every day of the week.” 

‘But don’t local laws define what a property should 
be assessed at?” inquired Dash. 

“Sure,” said the Kid. “At ‘not in excess of true 
value’; that’s a honey, isn’t it!” 

“The old weasel word stuff,” observed Philo. “To 
sum up: we have a situation where the so-called 
‘value’ of every piece of real property in the land is 
guessed at once a year, and then a ‘tax rate’ is applied 
to that guess. The result constitutes our principal 
The Kid says the system 
A reasonable person has no choice but to 
agree. I am such reasonable person.” 


source of local revenue. 
smells. 


“Such distinguished support is indeed gratifying,” 
bowed the Kid with mock sternness. 




































October, 1943 





“The system has been a principal revenue raiser in 
most of the civilized world for a long time,” offered 
Dash. 

“Where did you get that notion!” exclaimed the 
Kid. “It has been no such thing. In fact, the good 
old U. S. is the only place where it is still tolerated. 
So far as property taxing is concerned the rest of the 
world has gone modern on us in the last century or so.” 

“You don’t mean to say that we are behind the 
times on taxation theories!” cried Dash. “That just 
doesn’t sound right.” 


“Maybe it doesn’t sound right,” replied the Kid, 
“but that’s how it is. Yes, sir, ad valorem taxing of 
real property cries out for a Boston Tea Party of 
its own!” 

“What have you to suggest in its place—the Henry 
George ‘single tax’ approach?” tried Philo. 

“Perish the thought,” answered the Kid with em- 
phasis. “We don’t have to jump from the archaic to 
the ridiculous. The only sound method is to tax real 
estate on the basis of income; for one thing, it would 
recognize the modern principle of ability to pay.” 

“Vacant land would carry no taxes under that sys- 
tem,” observed Dash. 

“What of it!” retorted the Kid. “Anything espe- 
cially sound in taxing vacant land? No, confine real 
estate levies to a tax on income, and in the case of 
owner-occupied premises use an assumed income, and 
you'd put a virtual stop to real property reverting to 
the state through tax foreclosures, you’d encourage 
land improvements because they’d no longer be penal- 
ized via an ad valorem tax and you’d collect taxes out 
of income rather than through confiscation of capital.” 

“Sound like you are stumping for 
the National Association of Indigent 
Landowners,” grinned Philo. “But 
maybe you have something there.” 

“Well, Great Britain is looking back 
ona century of satisfactory experience 
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Direct Taxes: 
Income tax . 


Controlling Britain’s Financial Front 


By Walter Hill 
Trade and Industrial Editor of the Economist (London) 


T IS generally agreed that the financial side of 
| Britain’s war effort has been handled with a good 
deal of success—much more so than was the case 

in World War I. 


In spite of the fact that the Government now absorbs 
a much bigger proportion of the national income than 
in the last war, it meets a larger part of its expenditure 
from taxation. During the financial year ending March 
1944, the Government expects to raise in taxation 
£2,907,000,000, that is, 56 per cent of its estimated 
expenditure from domestic sources of £5,156,000,000. 
Moreover, it borrows at a much lower interest than in 
World WarlI. It has succeeded better, too, in limiting 
the rise in prices. 

The results for the first quarter of the current finan- 
cial year—the period from April to June 1943—are 
again satisfactory. 

Central Government expenditure rose from 
£1,295,000,000 during the three months ended June 
30, 1942 to £1,404,000,000 during the corresponding 
period this year, an increase of £109,000,000. Revenue, 
on the other hand, rose by £80,000,000, from 
£457,000,000 to £537,000,000. It is a normal occur- 
rence for less than half of total expenditure to be met 
by revenue during the first quarter, for the yield of 
taxation is proportionately greater in the last quarter. 

The significance of the latest figure for expenditure 
is that it continues to run above the previous year’s 
level; it shows that the cost of the war is still increas- 

(Continued on page 576) 


Government Revenue, April-June 1943 
(In £ thousands) 
Increase (+) or Decrease (—) 
compared with corresponding 
April-June, 1943 quarter in 1942 
154,854 +25,988 
8,022 + 360 


I with taxing real estate on an income oe eS 
* 7 P - UState duties 
basis only,” offered the Kid, “and Sines ee 
: we'll find precedents, also, in the tax- National Defense 
ing systems of France, Belgium, the _Contribution 
é : x Excess Profits Tax. . 
m Netherlands, Roumania—even the Other direct taxes 
| ee 
‘< . , Total... 
s Anything the Japs have is no good, Other Taxes:— 
d and we don’t want it!’ exclaimed Customs .. 
1 Dash. Excise 
n “So solly, collection please,” in- 
O toned the Kid. “Evelything they got Other Revenue :— 


we want! And we'll take it! Then 
we impose ad valolem leal estate tax 
on them! Boy, that'll fix ’em!” 


Total Revenue .. 
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Appellate and Lower Courts 


Distributions by corporations: Stock dividends.—Where 
common stock dividends declared and paid by taxpayer in 1937 
on its common stock were not taxable under Code Sec. 115(f), 
taxpayer was not entitled to a dividends paid credit of the 
fair market value thereof against the surtax on undistributed 
profits under Code Sec. 27(f), the fact that most of the share- 
holders were nonresident aliens being immaterial. Helvering 
v. Griffiths, 318 U. S. 371, 43-1 ustc J 9319, followed.—CCA-3, 
Capital Estates, Inc., Petitioner, v. Commissioner of Internal 
Revenue. 43-2 ustc J 9573. 


Personal holding company: Definition: Foreign corporation. 
—A foreign corporation composed of nonresident alien stock- 
holders, which is admittedly within the definition of a personal 
holding company, is subject to the surtax imposed under Sec. 
351(a), 1936 Act, and the fact that its distributions of dividends 
to its stockholders would not be subject to tax by the United 
States is immaterial. 

Personal holding company: Penalty for failure to file return. 
—Where taxpayer failed to file a personal holding company 
return until four years after it was due, when the return was 
filed under protest, it is subject to the 25% delinquency 
penalty, the fact that its attorney did not believe that it was 
a personal holding company not constituting reasonable cause 
for the delay—CCA-4, Fides, A. G., Petitioner, v. Commis- 
sioner of Internal Revenue, Respondent. 43-2 ustc { 9574. 

Estate tax—Powers of appointment—Appointees same as if 
not exercised.—Decedent’s father by will created a trust for 
the life benefit of decedent, with remainders to decedent’s 
children unless decedent should otherwise dispose of the prop- 
erty in his will. Decedent in his will appointed the property 
to his wife for life, remainder to his two daughters, who were 
also the remaindermen under the donor’s will. It is held that 
the passing of property under the exercise of a general power 
of appointment is to be determined according to local law and 
that this is the rule intended to be set forth by the United 
States Supreme Court in Helvering v. Grinnell, 35-1 ustc J 9107, 
294 U.S. 153. Since the local Pennsylvania law treats such an 
appointee’s title as one derived from the donor, the value of 
the remainder interests are not includible in the gross estate 
of the decedent-donee. CCA-3, Ludwig C. Lewis, Executor 
under the Will of Algernon R. Clapp, Deceased v. Walter J. 
Rothensies, Collector of Internal Revenue for the First District 
of Pennsylvania. 43-2 ustc J 10,060. 

Priority of judgment creditors: Assertion of claim against 
third parties.—Because of the Government’s failure to properly 
assert its claims against third persons with adverse interests 
within the statutory period applicable to the assertion of a 
lien for unpaid taxes, the Court holds that the assignee of a 
judgment, upon which execution had been taken, should pre- 
vail as to all property acquired thereunder, except certain real 
property on which the United States had a valid and existing 
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lien as against all the world at the time of the issuance of the 
execution —DC Calif., United States of America, Plaintiff, v. 
Rudolph Spreckels, Bank of America National Trust & Savings 
Association et al., Defendants. 43-2 ustc § 9572. 


Tax on transfers of interests in silver bullion: Chinese coin. 
—Taxpayer claimed that the purchase and sale of Shanghai 
dollars represented transactions in the purchase and sale of 
foreign silver coin and did not constitute silver bullion transac- 
tions within the meaning of the Silver Purchase Act of 1934. 
The Court finds that the transactions were made because of the 
silver content of the coins and not pursuant to foreign ex- 
change; further, that the silver bullion was not converted into 
silver foreign exchange within three days, as required, and 
that profits were derived from the sale of silver bullion, taxable 
at the rate of 50%. Storage charges for storing the bullion 
in taxpayer’s own vaults were disallowed.—DC Calif., Wells 
Fargo Bank & Union Trust Company, a corporation, Plaintiff v. 
Clifford C. Anglim, Collector of Internal Revenue for the First 
District of California, Defendant. 43-2 ustc J 9575. 


Gift tax—Prenuptial agreement—Release of marital rights.— 
Donor transferred $300,000, under a prenuptial agreement, to 
an irrevocable trust for the benefit of his prospective wife, in 
exchange for a release of her statutory rights, which were 
valued, by mortality tables, as having a present worth of 
$433,169.10. It is held that the release was for a valuable 
consideration and the gift was not taxable. 


Gift tax—Scope—Construction of amendment—Application 
of estate tax construction.—Where a 1932 amendment to Sec. 
303(d) of the 1925 Revenue Act specified that relinquishment 
of dower rights or other marital rights was not consideration 
“in money or money’s worth” for estate tax purposes, and 
reference to the gift tax statute was not made, the court, by 
construction, could not enlarge the scope of the amendment 
to apply to a gift made in exchange for release of dower 
interests, and could not find the gift taxable as one without 
sufficient consideration. DC Fla., Charles E. Merrill, Plaintiff 
v. John L. Fahs, United States Collector of Internal Revenue for 
the District of Florida, Defendant. 43-2 ustc § 10,061. 


Gift tax—Valuation of close corporation stock.—Taxpayers 
were the principle stockholders in a family corporation which 
never counted more than six stockholders. In 1936 and 1937 
they donated certain amounts of stock to a nephew and a niece. 
On their gift tax return taxpayers valued the stock at 60% 
of the book value in view of a provision in the corporate 
charter prohibiting any stockholder from selling, pledging, 
assigning, or transferring any of its stock, except to a fellow 
stockholder, without first offering it to the other members of 
the corporation at 60% of the book value. Commissioner con- 
tended that the stock should be valued at the full book value. 
It was held that under the terms of the restrictive agreement, 
taxpayers were under no complete obligation to sell the stock 
at 60% of the book value, because they could always sell it to 
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fellow stockholders without restriction. Only if they wished 
to sell the stock to outsiders, must they first offer it to fellow 
stockholders at 60%. Therefore, the value for gift tax pur- 
poses was the full book value at the date of the gifts. DC, La., 
Frederick Krauss v. United States. Max Krauss v. United States. 
43-2 ustc J 10,062. 


Estate tax—Gifts in contemplation of death—Rebuttable 
presumption.—Decedent had always been a physically active 
man, a runner in his youth, and was a devoted follower of 
golfing and curling up to the time of his death. Evidence 
showed that he had never acquainted his son with the com- 
plicated affairs of his business, although the son was named 
successor trustee of all his father’s trusts. The day of his 
death decedent made a luncheon engagement with his daughter 
for the next day. In view of this evidence, gifts to his children 
made a few months before decedent discovered he was suffer- 
ing from an acute heart ailment, accompanied by a statement 
that the gifts were not made in anticipation of death, but were 
made to reduce income taxes and give the children an inde- 
pendent income, were held not to be in contemplation of death, 
in spite of the fact that decedent died within the two year 
presumptive period. 


Estate tax—Valuation of mortgage notes.—At the time of 
his death, decedent held a four-year mortgage note on which 
a balance was due, including taxes advanced and interest, of 
$20,762.85. The fair market value of the property mortgaged 
as security for the note was only $6,525.79. It was proper, 
therefore, for the executors to value the note at $6,525.79 in 
their return, since there was no reasonable expectation at the 
time of decedent’s death or thereafter that the debtor would 
ever be able to pay the full amount due. Furthermore the 
executors had agreed to reduce the face of the note to $6700. 


Estate tax—Deductions—Attorney fees.—Executors agreed 
with counsel in the present case that his firm should receive 
$25,000 should the refund proceedings be successful. No agree- 
ment was made as to the fee which was to be paid if the 
proceedings were unsuccessful. Executors deducted this 
amount in their return and the Commissioner disallowed it. 
The regulations allow a deduction for attorney fees actually 
paid or which Commissioner reasonably expects will be paid. 
Held, the $25,000 fee was properly disallowed here, since the 
Commissioner would not reasonably expect that the refund 
proceedings would be successful. DC Mass., Grace Hopkins 
Proctor and Henry Harrison Proctor, Surviving Executors of the 
will of Charles Anderson Proctor, v. Thomas B. Hassett, Indi- 
vidually and as Acting Collector of Internal Revenue for the 
District of Massachusetss. 43-2 ustc J 10059. 


Mitigation of effect of limitation: Claims for refund barred 
by statute of limitations.—Two claims for refund filed by tax- 
payer on June 18, 1940, on the basis that its stock in the 
Atlantic National Bank became worthless in 1932 and was 
deductible as a loss in that year and that said stock became 
worthless in 1935 and was deductible as a loss in that year 
were properly disallowed by Commissioner because they had 
not been filed within the legal period for filing and were barred 
by the statute of limitations, Sec. 820 of the 1938 Act,.not 
being available to provide taxpayer with relief under the facts 
herein —DC Wis., Munkwitz Realty and Investment Company, 
Plaintiff, v. United States of America, Defendant. 43-2 ustc 
{ 9576. 


Tax Court 


Estate tax—Transfers to take effect at death—No control 
retained by donor.—Decedent, for the purpose of securing an 
independent income to his son, unconditionally assigned to him 
an interest in an indebtedness owed to decedent. The debtor 
executed a new note to the son payable not later than 18 
months after decedent’s death. The son agreed that upon 
payment of the principal of the note, he would set up a trust 


with the proceeds thereof, from which the income would be * 


paid to him for life, then to his daughter for life, with remainder 
over to her issue or if she should die without issue, then to his 
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brother or his brother’s issue. Held, the gift to the son was not 
intended to take effect in possession or enjoyment at or after 
decedent’s death within the meaning of section 302 (c) of the 
Revenue Act of 1926, as amended and, consequently, the gift 
was not includible in decedent’s gross estate for the purposes 
of taxation. Estate of William A. Taylor, Deceased; Henry C. 
Taylor, Executor, v. Commissioner. CCH Dec. 13,450. 


Taxes incurred during equity receivership: Liability of 
debtor.—Although taxes imposed upon income realized during 
an equity receivership proceeding are taxes of the receivers 
in the nature of administration expenses, rather than taxes 
imposed upon the corporation, the provisions of Sec. 397 of 
the Chandler Act (11 U. S. C. A. 797—Arrangements) result 
in such taxes being assessable against and payable by the 
debtor corporation after confirmation of its petition for 
arrangement under Ch. 11 of the Chandler Act. The statutory 
section involved provides, inter alia, that “all taxes which 
may become owing to the United States or any State from a 
receiver or trustee of a debtor or from a debtor in possession 
shall be assessed against, may be collected from, and shall be 
paid by the debtor or the corporation organized or made use 
of for effectuation an arrangement under this chapter.” Tax- 
payer’s contention that “receiver or trustee of a debtor” means 
only a receiver or trustee in bankruptcy, as distinguished from 
a receiver in equity, is not sustained. C. C. Bradley & Son, 
Inc. v. Commissioner, CCH Dec. 13,429. 


Tax Court—Memorandum Opinion 


Gift tax—Future interests—In 1935 petitioner set up an 
irrevocable spendthrift trust to last for the joint lives of two 
of the beneficiaries or five years, whichever was shorter. Bene- 
ficiaries were petitioner’s three sisters and the husbands of 
two. In case a member of one of the married couples died 
during the term of the trust, the survivor was to get a double 
share of income, and if the survivor should die also then the 
income went to the couple’s issue, or, in default of issue, to 
their heirs at law. Similar provisions covered the disposition 
of the corpus when the trust should terminate. Held, that even 
though the remainder interests were to be given to the life 
beneficiaries who survived the term of the trust, the gifts of 
the corpus, being remainders, were future interests to which 
the exclusion provisions of the 1932 Revenue Act did not apply. 
Computation of the total net gifts for the years 1938 and 1939 
should be adjusted accordingly. Gustavus A. Axelson v. Com- 
missioner. CCH Dec. 13,408(M). 


Estate tax—Valuation—Close corporation stock—Capitaliza- 
tion of earnings.—By capitalizing the average net earnings of 
the corporation over a five-year period the Commissioner de- 
termined that the value of stock held by decedent in the 
Maintenance Engineering Corporation of Houston, Texas, was 
$10 per share. The court rejects this method, saying that 
capitalization of earnings is only one element to be considered. 
The question of fair market value is ever one of fact and not 
of formula. Taking into consideration the earnings, the price 
at which several bona fide sales were made near the date of 
decedent’s death, the book value, and the testimony of peti- 
tioner’s two expert witnesses, the court finds the value of the 
stock for estate tax purposes to be $5 per share. Estate of L. J. 
Burda, Louise Burda, Independent Executrix v. Commissioner. 
CCA Dec. 13,390(M). 


Gift tax—Computation of aggregate net gifts where errone- 
ous exclusions were allowed in prior years.—Annual exclusions 
of $20,000 and a specific exemption of over $8,000 were errone- 
ously allowed each petitioner in 1936. Held, even though at 
the time of the deficiency assessment the three year statute 
of limitations had run, such erroneous exclusions should be 
disregarded for the purpose of computing petitioners’ aggre- 
gate net gifts for subsequent years. Leo Wallerstein v. Com- 
missioner, 2 TC —, No. 66, CCH Dec. 13,414. S. P. Farish v. 
Commissioner. Lottie Rice Farish v. Commissioner. CCH Dec. 
13,456(M). 
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Pension Trusts Under the New Regulations 
(Continued from page 534) 

From the foregoing, it clearly appears that any plan 
which includes as a qualification of participation the 
requirement of earning a specified sum, such plan will 
require integration and correlation with the benefits 
provided under the Social Security Act, so that there 
will be no difference in the relative or proportionate 
benefits to all employees, whether included in or ex- 














Plan I 
I, T. 3613 
Salary qualification All salaried employees earning 
$3,000 or more 
Service qualification Completion of one year of 
service 





Retirement income An amount equal to (a) 1% of 
base salary in excess of $3,090 
for each year on or after 
January 1, 1942, the effective 
date of the plan, during which 
the employee is covered by 
the plan, and (b) for each 
year of prior service, 4% of 
the average base salary for 
the 5 years immediately prior 
to January 1, 1942 


Retirement age Age 65 





Number of employees 2,000 


Estimated employees 
covered by the plan 300 









Stockholder-employees 
participating in the 
plan 


Percent of outstanding 
stock owned by the 
stockholder-employees 


Number of officers and 
employees whose du- 
ties consist of super- 
vising the work of 


others 30 





Commissioner’s ruling Approved 


All salaried employees earning 


Completion of five years of 


An amount equal to 30% of the 


Age 65, provided the employee 


October, 1943 








cluded from the plan. As examples of the probable 
operation of this requirement, the Treasury Depart- 
ment has published, simultaneously with the issuance 
of the regulations, office decisions I. T. 3613, I. T. 3614 


and I. T. 3615. A comparison of the three plans is 


hereinafter set forth. Plans I and II are considered 
as satisfying the requirements of the law and regula- 
tions, and Plan III is considered as not being in 
compliance with the law and regulations. 








Plan II 
I. T. 3614 


Plan III 
I. T.. 3695 


All salaried employees earning 


$3,000 or more $3,000 or more 


Completion of five years of 


service service 


An amount equal to 50% of 
the total salary for the year 
within which the employee 
enters the plan, irrespective 
of the year in which the re- 
tirement occurs 


average amount of annual 
basic salary in excess of 
$3,000 for the period covered 
by the plan. In no event 
shall the annuity paid exceed 
25% of the average annual 
basic salary plus 4% times 
the number of completed 
years of service after Decem- 
ber 31, 1941 


Age 60, at the option of the 
has completed 15 years or employee 


more of service 





1,000 3,000 








100 150 





15 25 








Approved Not Approved 








Integration and Correlation Required 

Thus, a plan which excludes employees the whole 
of whose remuneration constitutes wages under the 
Federal Insurance Contributions Act,’ or a plan in 
which the contributions or benefits based on that part 
of an employee’s remuneration which is excluded from 
wages under such law differs from contributions or 
benefits based on the employee’s remuneration not 
so excluded, or a plan in which the contributions or 
benefits differ because of any retirement benefit 





* Section 1426(a)(1). 





created under State or Federal law, will not be dis- 
criminatory because of such exclusion or difference, 
provided the total benefits resulting under the plan and 
under such law would be an integrated and correlated 
retirement system satisfying the tests of Section 165(a). 

The Treasury decisions * set forth two formulae 
which would meet the approval of the Commissioner 
and one formula which would not be approved. It is 
perfectly clear from the regulations ® and an analysis 
of the approved formulae that so long as there are 





81. T. 3613, I. T. 3614 and I. T. 3615. 
* Footnote on page 567. 
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excluded from the plan any employees whose annual 
remuneration is $3,000 or less and as to which com- 
pensation the Federal Insurance Contributions Act 
applies, the total benefits resulting to each employee 
under the plan and under the Social Security law, or 
under such law only, must establish an integrated and 
correlated retirement system. Suppose employees of 
a specific department, or hourly employees, are ex- 
cluded from the plan? It is not exactly clear from 
the regulations whether integration and correlation 
are then required. The exclusion of employees in a 
specific department or hourly employees may involve 
exclusion of employees earning less than $3,000. 


Thus, evidently integration and correlation with 
the benefits under the Social Security law may be re- 
quired not only where there is a salary requirement 
of earnings in excess of $3,000, but such integration 
and correlation must obtain where there is eliminated 
from the plan any classification of employee whatso- 
ever, whether a vertical group of employees, such as 
a departmental designation, or a horizontal classifica- 
tion, such as hourly employees or employees whose 
compensation is determined by a written contract be- 
tween the employer and employee. In other words, 
it appears that except where all employees are included, 
without classification of any kind (except with respect 
to period of service) such integration and correlation 
must exist. From that it follows that where all em- 
ployees are included with only the requirement of 
service, a formula other than the one tested by inte- 
gration and correlation may be used, such as for 
instance a formula under which retirement benefits are 
based on a flat percentage of basic salary. 


Integration and Correlation 


Upon the publication of the regulations and the 
Treasury decisions setting forth two approved for- 
mulae much speculation prevailed as to what spe- 
cifically was meant by “integration and correlation”’. 
In what respects may the approved formulae be varied 


® Section 19.165(a)(3)-1, Regulations 103, provides: 

“Section 165(a)(5) contains a provision to the effect that a 
classification shall not be considered discriminatory within the 
meaning of subparagraph (B) merely because there are excluded 
from the plan employees whose annual remuneration is $3,000 or 
less and as to which the Social Security Act applies. This provision, 
in conjunction with subparagraph (B), is intended to permit plans 
to qualify which supplement the Social Security program. A 
classification which excludes all employees the whole of whose 


remuneration constitutes wages under section 1426(a)(1) (relating _ 


to the Federal Insurance Contribution Act), or a classification in- 
cluding such employees in a plan under which the contributions or 
benefits based on that part of an employee’s remuneration which 
is excluded from wages under such law differs from the contribu- 
tions or benefits based on the employee’s remuneration not so 
excluded, will not be a discriminatory classification merely because 
of such exclusion or difference. However, in making his determina- 
tion with respect to discrimination in classification under section 
165(a)(3)(B) the Commissioner will consider whether the total 
benefits resulting to each employee under the plan and under such 
law or under such law only establish an integrated and correlated 
retirement system satisfying the tests of section 165(a). Thus, a 
classification of employees under any plan which results in rela- 
tively or proportionately greater benefits for employees earning 
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and yet retain “an integrated and correlated retire- 
ment system” within the meaning of the regulations? 
Does integration and correlation mean that the in- 
cluded employee must not receive a greater percentage 
or proportion based upon his entire salary than the 
excluded employee? Does it require that the plan 
must be an extension of the percentage benefit pro- 
visions of the Social Security Act??® According to 
the regulations a plan that results in “relatively or 
proportionately greater” benefits for employees earn- 
ing above any specified salary, amount or rate than 
for those below such salary may be found to be dis- 
criminatory. Persons responsible for the initiation 
of pension plans wondered how the Commissioner 
would rule on many plans which exclude employees 
earning $3,000 or less, and provide for a retirement 
benefit equal to a flat percentage of total compensa- 
tion, inclusive of Social Security benefits. Was this 
integration and correlation within the meaning of the 
regulations? 


All that appeared certain and definite were the two ' 
basic formulae prescribed by the Treasury decisions: 


(1) A retirement benefit equal to 1% of the amount 
of the employee’s basic salary in excess of $3,000 for 
each year during which the employee is covered by 
the plan, commencing with the effective date of the 
plan, plus an amount equal to 34% of the employee’s 
average basic salary for the five years immediately 
prior to the effective date of the plan; and 


(2) An annual retirement income equal to 30% of 
the average amount of the employee’s annual basic 
salary in excess of $3,000 for the period covered by 
the plan, with the proviso that in no case shall the 
annuity paid to any employee exceed 25% of such 
average annual pay, plus 4% times the number of 


completed years of service to retirement age after 
December 31, 1941.1? 


Another formula which would not meet the approval 
of the Commissioner would be one where the benefits 
are limited to employees earning in excess of $3,000 


above any specified salary amount or rate than for those below such 
salary amount or rate may be found to be discriminatory within 
the meaning of subparagraph (B) unless such relative or propor- 
tionate differences in benefits as between employees resulting from 
such classification are approximately offset by the retirement bene- 
fits provided by the Social Security Act. For this purpose the total 
Social Security Act benefits of an employee, in view of the supple- 
mentary benefits provided by such law, may be considered as 150 
percent of the primary insurance benefit provided thereby.”’ 

1 Section 209(e) of the Federal Social Security Act provides: 

‘“(e) The term ‘primary insurance benefit’ means an amount 
equal to the sum of the following— 

“*(1) (A) 40 per centum of the amount of an individual’s average 
monthly wage if such average monthly wage does not exceed $50, 
or (B) if such average,monthly wage exceed $50, 40 per centum 
of $50, plus 10 per centum of the amount by which such average 
monthly wage exceeds $50 and does not exceed $250, and 

“*(2) an amount equal to 1 per centum of the amount computed 
under paragraph (1) multiplied by the number of years in which 
$200 or more of wages were paid to such individual. Where the 
primary insurance benefit thus computed is less than $10, such 
benefit shal] be $10.’’ 

ny, T, 3613. 

ty. “F.. S604. 
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in which the annual retirement income is based on a 
flat percentage of all salary and not alone on that 
portion of salary in excess of $3,000.%* This plan, the 
Commissioner ruled, resulted in the prohibited dis- 
criminations in that the arrangement gave to em- 
ployees earning in excess of $3,000 a much greater 
percentage than that applicable to employees earning 
less and covered exclusively by the Social Security law. 

Clearly the approved formulae had been tested by 
some detailed computations made by the Treasury 
Department, from which it had been concluded there 
would result no discrimination to employees earning 
less than the specific salary requirement. It was 
apparent that to arrive at the approved formulae and 
formulae varying from those specifically approved one 
would have to delve into the field of mathematics and 
enter upon some extended computations. This much 
could generally be deduced from a reading of the 
regulations and the Treasury decisions: To arrive 
at a non-discriminatory formula it would be neces- 
sary to draw a straight line of benefit percentage 
under the Social Security Act at the salary classifi- 
cation set up as a requirement of participation. Then, 
that percentage would be the measuring rod for the 
non-discriminatory character of the formula sought 
to be applied to the salary covered by a plan. Thus, 
it followed that the lower the salary classifica- 
tion taken, the greater percent of basic salary would 
be allowed to the included and participating employees 
as a retirement income. A computation would have 
to be made to determine what percentage of retirement 
income is paid under the Social Security Act to the 
highest paid employee not participating in the plan. 
From there a straight line may be drawn and that 
percentage may be used as a base in determining the 
percentage rate of retirement income allowable to em- 
ployees participating under the plan. 


Mimeograph No. 5539 


Guesswork and speculation in determining what 
was meant by integration and correlation became 
unnecessary upon the publication of the Acting Com- 
missioner’s communication of July 8, 1943** to the 
Collectors of Internal Revenue. The tight character 
of the regulations then became quite clear. The com- 
munication first restated the general principle that “a 
salary classification plan is integrated with Social 
Security if no employee can receive a greater annuity 
in proportion to pay (including the Social Security 
annuity) than any lower paid employee, assuming 
identical periods of service. The comparison is made 
with employees excluded entirely from the plan as 
well as with lower paid employees within the plan.” 





37, T. 3615. 
144 Mimeograph No. 5539. 
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Then is given as an example of integration a plan in- 
cluding only employees earning more than $3,000 per 
year, where the retirement income is computed on 
the basis of 25% of basic compensation plus 4% times 
years of service after 1941. This is the formula ap- 
proved in I. T. 3614. Then there is cited as another 
example of integration a $3,000-and-over-plan where 
the annuity per year of service prior to the effective 
date of the plan does not exceed 44% of annual com- 
pensation in excess of $3,000 as of the effective date 
of the plan and where the annuity per year of service 
rendered after the effective date of the plan does not 
exceed 1% of average annual compensation in excess 
of $3,000. This is the formula approved in I. T. 3613. 
A $3,000-and-over-plan which satisfies the latter 
formula may qualify without applying the former 
formula. 

What, now, from a reading of the published mate- 
rial*® appear to be specific formulae that may be 
used with practical certainty of approval by the 
Commissioner? 


I. $3,000-and-Over-Plans 


BASIC FORMULAE 
(A) “25% plus “4%” test: 25% of the average 
annual basic salary, plus 4% times the number of 
completed years of service after 1941. 


(B) “34% and 1%” test: 1% of basic salary in 
excess of $3,000 for each year of service on and after 
the effective date of plan during which the employee is 
covered by the plan, plus 44% of average basic salary 
for each year of service prior to the-effective date of 
the plan. 


VARIATIONS OF BASIC FORMULAE 

(C) Flat percentage plans based on annual basic 
compensation in excess of $3,000 for the period cov- 
ered by the plan, provided that in no case may the 
benefits be more than those permitted under the 25% 
plus 4% test. Further, it must be provided that in 
case of employees retiring with less than 15 years of 
service the annuity as computed by the 25% plus 
“4% formula must be reduced in such proportion as 
the actual number of years of service is to 15. 

(D) Plans which exceed the 34% and 1% test may 
be qualified by amendment thereto providing that in 
no case shall the annuity paid to any employee, as 
a percentage of average annual pay in excess of $3,000 
for a period of not less than 10 years exceed 25% plus 
(44% times number of years of service after 1941). 

(E) A plan exceeding the 344% and 1% test 
would qualify if the total service credit is limited to 
have the same effect as applying the 25% plus 4% 





1% The Internal Revenue Code, Sec. 165(a); Regulations 103, as 
amended, Section 19.165(a); I. T. 3613, 3614 and 3615, and Mimeo- 
graph No, 5539. 
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maximum test. Example: A plan providing for 
benefits per year of service equal to 14% and 1%% 
for prior and future service, respectively, would qualify 
if total (combined past and future) service credit were 
limited to 20 years. 


II. Plans Excluding Employees at Some Rate of 
Annual Compensation Below $3,000 


If the plan excludes employees at some rate of 
annual compensation below $3,000 the factors shown 
in two separate tables are used in lieu of the figures 
used in the “25% plus 4%” or “34% and 1%” 
formulae. 

(A) In lieu of the figures used in the 25% plus 
4% formula, the factors shown in Table I of Mime- 
ograph 5539 '* are applied. A plan is cited, as an ex- 
ample which excludes employees earning less than 
$2,000 per year and the annuity benefit for those 
covered in the plan having at least 15 years of service 
is 35 percent of average annual pay for the last 10 years. 
Notwithstanding the 35% annuity, the plan is good 
if it provides that “in no case shall the annuity exceed 
an amount equal to the sum of: 

(1) 14.175% plus (.135% times years of service 
after 1941) applied to annual pay in excess of 
$2,000 and not over $3,000, plus 

(2) 29.925% plus (.285% times years of service 
after 1941) applied to annual pay in excess of $3,000.” 


‘6 TABLE I of Mimeograph 5539 showing maximum annuities, as 


a percentage of pay, which may be paid under a ‘‘salary classifica- 
tion’’ pension plan: 


Percentages applicable to 
covered pay bracket not in 
excess of $3,000 per year 


Percentages applicable 
to pay in excess of 
$3,000 per year 


Additional Additional 

percentage percentage 

Annual Flat per year Flat per year 

rate of pay percentage after 1941 percentage after 1941 
(1) (2) (3) (4) (5) 

$1,000 28.350% -2700% 44.100% -4200% 

1,100 25.773 -2455 41.523 .3955 
1,200 23.625 .2250 39.375 .3750 
1,300 21.808 .2077 37.558 3577 
1,400 20.250 .1929 36.000 -3429 
1,500 18.900 .1800 34.650 -3300 
1,600 17.719 -1688 33.469 .3188 
1,700 16.676 -1588 32.426 -3088 
1,800 15.750 -1500 31.500 .3000 
1,900 14.921 -1421 30.671 .2921 
2,000 14.175 -1350 29.925 -2850 
2,100 13.500 .1286 29.250 -2786 
2,200 12.886 -1227 28.637 .2727 
2,300 12.326 -1174 28.076 -2674 
2,400 11.812 -1125 27.562 -2625 
2,500 11.340 -1080 27.090 -2580 
2,600 10.904 .1038 26.654 .2538 
2,700 10.500 -1000 26.250 -2500 
2,800 10.125 -0964 25.875 .2464 
2,900 9.776 .0931 25.526 -2431 
3,000 9.450 -0900 25.200 -2400 


Method of Computation 
(1) = Annual rate of pay required for membership under plan. 
(2) = (270 times 105) divided by column (1) = %. 
(3) = 270 divided by column (1) = %. 
(4) = Column (2) plus 15.75% = %. 
(5) = Column (3) plus .15% = %. 


Note: The percentages given in the above table may be rounded 


to avoid decimal fractions of a percent. For example, at the $3,000 
rate of pay the figures 25.2% and .24% are rounded to 25% and 


“4%, respectively. 


PENSION TRUSTS UNDER THE NEW REGULATIONS 569 


(B) In lieu of the figures in the 4% and 1% 
formula, (a) as to covered compensation not in excess 
of $3,000 the percentages shown in Table II of Mime- 
ograph 55391? are applied, and (b) as to covered 
compensation in excess of $3,000, the prior and cur- 
rent service percentages per year of service applicable 
to such compensation is obtained by the application 
of a specific formula made part of Table II. As an 
example of a nondiscriminatory plan utilizing this 
formula we cite a plan which includes all employees 
whose annual rate of pay exceeds $1700. The plan 
provides for annuity benefits computed as follows: 

For each year of prior service (service prior to Janu- 
ary 1, 1942, the effective date of the plan): 

(1) %% of average annual compensation in excess 
of $1,700 and not in excess of $3,000; plus 

(2) 1% of average annual compensation in ex- 
cess of $3,000; plus, 

For each year of future service (service after De- 
cember 31, 1941): 

(3) %% of average annual compensation in ex- 
cess of $1700 and not in excess of $3,000; plus 

(4) 14% of average annual compensation in 
excess of $3,000. 

Applying the permitted formula under Table II 
and allowable tolerance of .05%, it is found that the 
hypothetical formula is within the limited percentages. 





Example. Suppose a plan excludes employees earning less than 
$2,000 per year, and the annuity benefit for those covered in the 
plan having at least 15 years of service is 35 per cent of average 
annual pay for the last 10 years. Notwithstanding the 35 per cent 
annuity, the plan is good if it provides that ‘‘in no case shall the 
annuity exceed an amount equal to the sum of: 

“*(1) 14.175 per cent plus (0.135 per cent times years of service 
after 1941) applied to annual pay in excess of $2,000 and not over 
$3,000, plus 

“*(2) 29.925 per cent plus (0.285 per cent times years of service 
after 1941) applied to annual pay in excess of $3,000.” 

Under this maximum limitation an employee having an average 
annual compensation under the plan of $10,000 per year, retiring 
on January 1, 1952, with 15 years or more of service, could receive 
an annuity not greater than the sum of— 

(1) [14.175 per cent plus (10 times 0.135 per cent)] 
NE oo ire Sain rele edie Gae we mca pee ..$ 155.25 plus 

(2) [29.925 per cent plus (10 times 0.285 per cent)] 
TE isto. sc reece ¢ 50 Ruste aerate 2,294.25 


Total under supplementary plan ............ $2,449.50. 


If the plan permitted retirement after 10 years of service and 
this employee had only 10 years of service, his benefit under the 
plan should be reduced to 10/15 of $2,449.50. 

Adding the social security annuity of $720 times 1.15, or $828, 
brings the total annuity to $3,277.50, which is 32.775 per cent of the 
$10,000 annual pay. This is precisely the same percentage of pay 
that is provided under the Social Security Act to the $2,000 per 
year employee (excluded from the plan). That is, the social security 
annuity to a $2,000 per year employee retiring on January 1, 1952 
(15 years after the Act), is: ($270 plus $300) times 1.15, or $655.50, 
which is 32.775 per cent of the $2,000 rate of pay. In other words, 
the use of the percentage table, without rounding, results in inte- 
gration with social security (150 per cent of the primary insurance 
benefit). 


1 For footnote, see next page. 
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III. Contributory Plans with Salary Limitations 
(A) Where the employees contribute under a plan 
with a $3,000 minimum salary limitation the formulae 


(A) and (B) of I above must be changed in the fol- 
lowing manner: 


(a) The 4% in the “25% plus 4%” formula is 
increased by 1/10% for each 1% employee contribution. 
(b) The 1% in the “34 and 1%” formula is in- 
creased by 1/10% for each 1% employee contribution. 
(B) In contributory plans with salary limitations 
below $3,000, the 1/10% for each 1% contribution 
will be added to the figures in Table I (columns 3 


and 5) or Table II (column 3) used in lieu of the 
14% or 1%, respectively. 

































































It is now clear that pension plans with minimum 
salary requirements for eligibility are thoroughly 
straight-jacketed so that the retirement incomes pro- 
vided thereunder may not exceed maximums com- 
puted by either of two specific formulae. 



































Requirement of Integration and Correlation 

One might dwell for a moment on whether or not 
the Commissioner is empowered under Section 165(a), 
as amended, to impose such restrictions upon qual- 
ifying pension plans. The law specifically provides 
that a classification shall not be considered dis- 
criminatory because it excludes employees the whole 
of whose remuneration constitutes wages under 





















































" TABLE II of Mimeograph 5539 showing maximum annuities, as 
a percentage of pay per year of service, which may be paid under 
a “‘salary classification’’ pension plan. 
(Percentages applicable to covered pay not in 
excess Of $3,000.) 


























(1) (2) (3) 
Annual 
rate of pay Prior service ! Current service ? 



























































































































































$1,000 8505 % 1.1304% 
1,100 .7732 1.0309 
1,200 .7088 9451 
1,300 6542 .8723 
1,400 .6075 .8100 
1,500 .5670 .7560 
1,600 .5316 .7088 
1,700 .5003 . .6671 
1,800 4725 .6300 
1,900 4476 .5968 
2,000 4252 -5669 
2,100 .4050 .5400 
2,200 .3866 25155 
2,300 .3698 4931 
2,400 13544 4725 
2,500 .3402 4536 
2,600 .3271 4361 
2,700 .3150 .4200 
2,800 .3038 .4051 
2,900 .2933 3911 














1 Service rendered prior to effective date of the plan. 

? Service rendered after effective date of the plan. 

The percentages (per year of service) applicable to the average 
annual wages covered by the plan not in excess of $3,000 are 
obtained from the preceding table. The prior and current service 
percentages (per year of service) applicable to average annual 
wages in excess of $3,000 are obtained as follows: 

A. Prior service. 

(1) Compute actual prior service annuity per year of service 
payable under the plan with respect to the annual wage 
bracket (below the $3,000 rate) covered by the plan. 

(2) Express (1) as percentage of $3,000, i. e., divide result 

obtained under (1) above by 30. 
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Section 1426(a)(1) relating to the Federal Insurance 
Contributions Act. By superimposing the require- 
ment of integration and correlation with the Social 
Security Act, the Commissioner has, in effect, 
overruled that provision of the law. Unfortunately, 
the long awaited regulations, meritorious as they are 
in that they accomplish a difficult task, have already 
been subject to severe criticism.’* The question has 
been raised as to the power of the Treasury Depart- 
ment to consider whether private pension plans pro- 
vide better benefits to some employees than under 
the Social Security Act. It has been urged that the 
requirement of integration and correlation is in 
“direct defiance” of the Congress. Senator Robert A. 
Taft has said, “The Committee (Senate Finance Com- 
mittee) felt that the deduction should be allowed even 
where employees earning less than $3,000 a year do 
not benefit by private pension funds.” The only basis 
for requiring integration and correlation is that with- 
out such integration and correlation the plan would 
discriminate in favor of “highly compensated em- 
ployees.” The question then may be asked, What is a 
“highly compensated employee?” Is it one earning 
$3,000—$4,000—or $5,000? From the bare language 
of Section 165(a)(5) that “A classification shall not 
be considered discriminatory merely because it 
excludes employees the whole of whose remuneration 
constitutes wages under the Social Security Act,” or 





(3) The prior service percentages are equal to the result ob 
tained under (2) above plus .75%. 

Current service. 

(1) Compute actual current service annuity per year of service 
payable under the plan with respect to the annual wage 
bracket (below the $3,000 rate) covered by the plan. 

(2) Express (1) as percentage of $3,000, fi. e., divide result 
obtained under (1) above by 30. 

(3) The current service percentages are equal to the result 
obtained under (2) above plus 1%. 

Example. The Y Company pension plan, which became effective 
on January 1, 1942, includes all employees whose annual rate of pay 
exceeds $1,700. Retirement is compulsory at age 65. The plan pro- 
vides for annuity benefits computed as follows: 

For each year of prior service (service prior to January 1, 1942): 
(1) % per cent of average annual compensation in excess of $1,700 

and not in excess of $3,000; plus 


(2) 1 per cent of average annual compensation in excess of $3,000; 
plus 


For each year of future service (service after December 31, 1941): 


(3) % per cent of average annual compensation in excess of $1,700 
and not in excess of $3,000; plus 


(4) 14 per cent of average annual compensation in excess of $3,000. 

For purposes of computing annuity benefits, ‘‘average annual com- 
pensation’”’ is defined in the plan as one-tenth of the highest aggre- 
gate compensation received by the employee during any 10 
consecutive years. 

By reference to the table, it is at once evident that the per- 
centages applicable to pay covered by the plan not in excess of 
$3,000 are ‘‘nondiscriminatory”’ (the table shows 0.5003 per cent and 
0.6671 per cent for prior and future service, respectively). The 
‘‘permissible’’ percentages applicable to annual pay in excess of 
$3,000 are determined as follows: 

($1,300) (%4 per cent) 
Prior service = ———_——_ plus 0.75 per cent = 0.97 per cent. 
30 
($1,300) (34 per cent) 
Future service = ————__—_ plus 1 per cent = 1.29 per cent. 
30 

The 0.97 per cent result for prior service is considered close 
enough to the 1 per cent contained in the plan (a tolerance of 0.05 
per cent may be considered reasonable). 

1% For footnote, see next page. 
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merely because it is limited to salaried or clerical em- 
ployees, it is seen that the Congress contemplated that 
some discrimination would exist by reason of those 
permitted classifications. By superimposing the re- 
quirement of integration and correlation, the Treasury 
Department has written into the law a prohibited dis- 
crimination which, perhaps, was never intended by 
the Congress. 

14. The tax exempt status of a trust is not deter- 
mined as of a certain date, but the coverage qualifica- 
tions must exist throughout the pension trust tax year 
in question. |Section 165(a)(6).| However, the plan 
will satisfy the requirements of Section 105(a)(3) if 
on at least one day in each quarter of the taxable year 
of the plan it satisfies such requirements. 

15. The plan must not discriminate in contribu- 
tions or benefits in favor of officers, shareholders, 
employees whose principal duties consist in super- 
vising work of other employees, or highly compen- 
sated employees as against other employees within 
or without the plan. However, the plan will not be 
discriminatory because (a) contributions or benefits 
bear a uniform relationship to total compensation, or 
(b) to the basic or regular rate of compensation, 
or (c) merely because the contributions or benefits 
based on the first $3,000 of annual compensation of 
employees subject to the Federal Insurance Contribu- 
tions Act differ from contributions or benefits based 
on the excess of such annual compensation over $3,000. 
Variations in contributions or benefits may be pro- 
vided so long as the plan, viewed as a whole for the 
benefit of the employees in general, under all the 
attendant circumstances, does not discriminate in 
favor of employees within the enumerations with re- 
spect to which discrimination is prohibited. 

The prohibited discriminations apply to the con- 
tributions and benefits provided by the plan as well 
as to eligibility requirements for participation. <A 
plan may be sufficiently broad in defining eligibility 
hut it may be discriminatory in the determination of 

benefits provided under that same plan. Such a plan 
does not meet the requirements of the law and regu- 
lations. Without doubt, the Commissioner will go 

*’ Chicago Journal of Commerce, Thursday, July 27, 1943: 

“TAFT PROMISES PENSION TRUST TAX 
CHALLENGE 

“Washington, July 28.—Sen. Robert A. Taft (R., O.), announced 
today that when Congress reconvenes he will introduce a joint 
resolution to declare invalid recent Treasury regulations which he 
said ‘nullify’ tax exemption for employees’ pension trusts of many 
large companies. 

“Senator Taft also proposed to prevent the internal revenue 
commissioner from considering whether private pension funds pro- 
vide better benefits to some employes than the Social Security Act. 

“Senator Taft said the Treasury regulations were issued ‘in 
direct defiance’ of an opinion given to Treasury experts by the 
Senate finance committee that corporations could deduct, for in- 
come tax purposes, their contribution to private pension funds. 
The committee felt, Senator Taft said, that the deduction should 
be allowed even where employes earning less than $3,000 a year 
do not benefit by private pension funds. 


“The Treasury held that a corporation’s pension fund designed 
to apply specifically to employes receiving more than $3,000 was 
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beyond the four corners of the Act and regulations in 
considering whether or not the plan involves any of 
the prohibited discriminations. In many respects the 
measure of “discrimination” is vague. In doubtful 
cases, the Commissioner’s ruling should be secured 
before putting a proposed plan into effect. 


Proof of Exemption 

Every trust claiming exemption for a taxable year 
beginning after December 31, 1941, must prove its 
right thereto by filing with the Collector of the dis- 
trict in which the employer files his return, 

(1) an affidavit showing its character, purpose, ac- 
tivities, sources, disposition of corpus and income, and 
every fact which might affect its status for exemption ; 

(2) verified copies of the trust instrument and of 
the employer’s, plan showing all amendments; 


(3) the latest financial statements showing the 
assets, liabilities, receipts and disbursements of the 
trust; and 


(4) the information required under Section 19.23 
(p)(1)-2, in order to show that the trust forms part 
of a stock bonus, pension or profit sharing plan of an 
employer for the exclusive benefit of his employees or 
their beneficiaries, which plan meets the require- 
ments of Section 165(a). 

The information required by Section 19.23(p)(1)-2 
is as follows: 

(a) Verified copies of all the instruments constitut- 
ing the plan or plans intended to qualify under section 
165(a), including trust indentures, group annuity con- 
tracts, and specimen copy of each type of individual 
contract, with all amendments to any such instruments. 

(b) A statement describing the plan or plans 
which indicates the name or names of the employers, 
date of inception of each plan, type of administration 
(whether a trust or insured plan), and a summary of 
the provisions relating to 

(1) Employee eligibility requirements for partici- 
pation in the plan, 

(2) Employee contributions, if any, 

(3) Employer contributions, 

‘discriminatory’ and therefore contributions made to the fund by 
the corporation could not be deducted in computing its income 
taxes. Randolph Paul, Treasury general counsel, asked the finance 
committee’s support of this view June 18. The committee told 
him that the revenue act of 1942 specifically provided that such 
trust funds were not ‘discriminatory.’ 

‘* ‘Nevertheless,’ Senator Taft said, ‘Congress had no sooner ad- 
journed than regulations were issued in direct defiance of the com- 
mittee’s opinion and the clear meaning of the act.’ 

“Senator Taft said the 1942 revenue act ‘made extensive and 
detailed provisions regarding pension trusts to remove abuses 
which existed.’ But, he said, the act provided ‘expressly that a 
trust should not be invalid merely because it excluded employes 
receiving $3,000 and less, if it included substantially all employes 
receiving more than that amount.’ 

‘* ‘Some Treasury officials decided, however, that they would hold 
such a trust to be invalid if it treated the employes in the trust 


better than the Social Security act treats the employes receiving 
less than $3,000 a year,’ he said.’’ 
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(4) The basis or formula for determining the 
amount of each type of benefit and the requirements 
for obtaining such benefits, 


(5) The vesting requirements, 
(6) The method of funding, and 
(7) The basis of distribution upon liquidation. 


(c) A tabulation in columnar form, showing the 
information specified below with respect to each of 
the twenty-five highest paid employees listed in the 
order of their compensation covered by the plan. 


RN eg hah ere ny ile rane aliarenat a lar iS Leni ai Baa tak 
(2) Whether an officer and title of office.................... 
(3)* Percentage of each class of stock owned directly or indi- 
rectly by the employee or members of his family......... 
(4)? Whether the principal duties consist in supervising the 
work of other employees 
(5) Year of birth 
(6) Length of service for employer on date of statement...... 
(7) Total compensation paid or accrued during the taxable 
year, showing separately 

NI 53855545305. 2. cy as lw A AGN RaW rae mse amie 
II. Other direct payments such as bonuses and commissions 
IiI. Compensation paid other than in cash, such as goods, 
services insurance protection, etc 

IV. Total 7 
(8) Amounts contributed dun the nite year with sminnes 


to the employee by the employer under each other plan of 
deferred compensation 


(9) Amounts paid under the plan Suton the stall year by 
the employer for the benefit of the employee for 

I. Retirement annuity or other deferred benefits showing 

amounts paid for (a) past services, (b) current services 

RB]. Like mgurance PrOleClION: . . eke ccc nesean 

III. Percentage which each such contribution bears to the 

total of such contributions made for all employees 

under the plan 


(10) Based on the actuarial soutiad and assumptions -_— in 
determining the total employer contributions, the amount 
of employer liability under the plan (i) with respect to 
service rendered by the employee prior to the taxable 
year and (ii) with respect to current service of the em- 
ployee for the taxable year. 


(11) If a pension plan, the amount of benefit to be normally 
payable annually to each such employee. 


‘It is suggested that information be set out as to the exact 
stockholdings of the employee and the members of his family, and 
as of what date such stockholdings are given. 

2If there is any doubt as to whether or not the employee is a 
supervising employee, it is suggested that the duties be described. 


(d) The total for items (7) and (8) set forth in 
(c) above with respect to all of the employees included 
under the plan and also with respect to all of the 
employees; also the total for item (9) with respect to 
all of the employees included under the plan. 

(e) A schedule showing the total number of em- 


ployees as of the close of the taxable year for each of 
the following groups: 


(1) All seasonal and part-time employees excluded 
under the percentage calculation of section 165 
(a) (3) (A) (reasonably estimated). 


(2) All employees excluded under the years of 
service requirement (reasonably estimated). 
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(3) All employees excluded because older than a 
maximum age (reasonably estimated). 

(4) All employees excluded because younger than 
a minimum age (reasonably estimated). 

(5) All employees excluded because of maximum 
salary requirement. 

(6) All employees excluded solely because of 
minimum salary requirement and by separate schedule 
all employees excluded both because of minimum sal- 
ary requirement and other reason or reasons. 

(7) All employees excluded for reasons other than 
those listed above, specifying reasons. 

(8) All employees covered by the plan. 

(9) All employees of the employer. 

(f) A detailed balance sheet together with or in- 
cluding actuarially determined assets and liabilities, 
showing equities under insurance or annuity contracts, 
if any; and a statement of receipts and disbursements 
during the year. 


(g) A statement or schedules showing the valua- 
tion assumptions with respect to interest, mortality, 
turnover, rate of salary increase, etc., used in deter- 
mining the costs under the plan. In addition, a state- 
ment showing the method of application of such factors 
to the data, in sufficient detail to permit actuarial 
analysis as to adequacy thereof and a summary of 
the total costs claimed, by risk or other pertinent 
groups, showing the basis for determining the amount 
of deduction claimed. 


If a deduction is claimed under section 23(p) (1) (D) 
for the taxable year, the taxpayer shall furnish such 
information as is necessary to show that the deduc- 
tion is not allowable under the other sub-paragraphs 
of section 23(p)(1), that the amount paid is an ordi- 
nary and necessary expense, and that the employees’ 
rights to or derived from such employer’s contribution 
or such compensation were nonforfeitable at the time 
the contribution or compensation was paid. 

The information outlined must be filed for each tax- 
able year of the trust, but the documents and informa- 
tion mentioned in (a), (b) and (g) above need not 
be filed with respect to other than the first of such 
taxable years except when necessary to show changes 
occurring since the last filing. 


Conclusion 


On the whole the Commissioner has done a fine 
job in promulgating a set of regulations to govern a 
variety of situations. Except with respect to the 
requirement of “integration and correlation” with the 
Social Security benefits, much has been left to wise 
and sound administration of the law. By imposing 
the requirement of integration and correlation with 
the Social Security law the Commissioner has prac- 
tically closed the door to the slightest discrimination, 
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Pension Trusts— Questions and Answers 
(Continued from page 558) 

1936 to 1939 is treated as one of fair and normal earn- 
ings and it might be well to formulate plans on the 
basis of earnings of an employer during that period 
of time except where the application of ordinary 
growth conditions or elements recognized in relief 
sections of the law, such as section 722, indicate that 
earnings of the current period, while advanced over 
those during the base period, are not solely attributes 
of the war. 

The most important consideration with reference to 
discontinuance is that arising out of the situation of 
the plan at the time of discontinuance. If discontinu- 
ance occurs just when favored employees have had 
their plans fully funded, the Treasury will be much 
more Critical of discontinuance. This is another rea- 
son why a ten-year period prior to retirement is a 
good safety rule. 


Will pension plan contributions be recognized in rene- 
gotiation? 

They should be recognized to the same extent that 
ordinary compensation is recognized. The joint 
statement by the War, Navy, and Treasury Depart- 
ments and the Maritime Commission dated March 30, 
1943, at page 16, referring to section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 
1942 (Public, 528, 77th Congress), approved April 28, 
1942, as amended by section 801 of the Revenue Act 
of 1942 (Public, 753, 77th Congress), approved Oc- 
tober 21, 1942, stated: 


“oc 


5. Recognition of exclusions and deductions allowed for 
Federal tax purposes.—Under subsection (c) (3) of the statute, 
as amended, the Secretary in determining the excessiveness 
of profits must ‘recognize the properly applicable exclusions 
and deductions of the character’ which the contractor or sub- 
contractor is allowed under chapter 1 and chapter 2E of the 
Internal Revenue Code. Since those items must be properly 
applicable to the profits from the contracts and subcontracts 
being renegotiated, they must be allocated between the rene- 
gotiable and nonrenegotiable business, even though the full 
amount is allowed for tax purposes.” 

Since contributions under a qualified pension trust 
are deductible they should be, accordingly recognized 


in renegotiation. 


May persons on leave of absence or in military service 
be included in the benefits of the plan? 

Yes, provided that all in that particular group are 
taken into consideration in formulation of the plan. 
For example, if an employer has one hundred em- 
ployees who have been in its employ for over five 
years who are on the job and one hundred similar em- 
ployees in military service, then the latter group may 
be included but 70 per cent. of the entire group will 
consist of 140 employees. It would not be permissible 
to pick and choose individual members of the latter 
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group without throwing all into whatever computation 
was chosen. 


What treatment may be expected regarding forfeiture 
of pension benefits for employees whose service is ter- 
minated ? 


The Treasury originally recommended to Congress 
in 1942 that all plans require complete vesting and 
non-forfeiture. It was only after considerable con- 
troversy that compulsory funding was eliminated 
from the Act. Nevertheless section 23 (p) (1) (D) 
provides that where contributions to a plan are not 
deductible under prior subsections they shall be 
deductible if the rights of the employee are non-for- 
feitable when the contribution is made. Accordingly 
it is a good safety measure to provide for non-for- 
feiture unless there are substantial advantages to be 
obtained by having forfeiture provisions which are 
absolutely required by the circumstances of the par- 
ticular cases. The first question asked in informal 
conference at the Treasury is very frequently, “What 
are the funding provisions?” The Treasury has not 
forgotten its first desires. Furthermore, the Regulations 
even under the old law provided that where a corporation 
could at its own whim shift benefits from one group 
of employees to another, the plan was not qualified be- 
cause not for the exclusive benefit of employees since 
the corporation could retain this element of control 
even though none of the money might ever come back 
to it. Where an employee may be deprived of his 
rights by discharge without cause there would seem 
to be a conflict between such provision and the funda- 
mental social policy of the law. In the Lord case, 
mentioned elsewhere, the Court stressed the fact that 
there had been no forfeiture. The Regulations provide 
that where an employee whose services terminated 
does not receive his equities at the time of termination 
but only at the retirement date originally stipulated 
such provision does not render his rights “forfeitable”. 
Thus, if a plan is set up in accordance with these pro- 
visions, the employer may obtain all the tax benefits 
of a non-forfeitable plan and yet prevent an employee 
from receiving the equivalent of a cash bonus upon 
termination of service. 


What is necessary in order to get a plan into effect and 
secure a deduction for the current tax year? 

The contribution must be made in cash during the 
current tax year or, if the taxpayer is on an accrual basis 
and if the liability is properly accrued on its books 
of account, the payment may be made within 60 days 
after the close of the taxable year on account of said 
accrued liability. However, in such cases it may be 
expected that the circumstances will be closely scru- 
tinized and it will be necessary to demonstrate that 
there was a definite commitment and that the liability 
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set up on the books actually existed. On this score a 
resolution by a board of directors is insufficient. There 
must be a binding written contract, duly executed, 
and the substance of the plan must be announced to 
the employees during the year. 


A corporation is a successor to another corporation. 
Certain employees served the other corporation. The plan 
is based in part on past service credits. May service in 
the other corporation be included? 

In a letter addressed to the author under date of 
August 23, 1943, Deputy Commissioner Mooney 
stated that past service credit may be computed for 
service in a predecessor corporation if the present 
employer succeeded to said predecessor corporation 
in a tax-free reorganization, but not otherwise. In 
another letter he also stated that where a plan was 
one necessarily integrated with Social Security, effect 
must be given to the fact that Social Security benefits 
date only from January 1, 1937. In I. T. 3613, dis- 
cussed elsewhere in this article, past service credits 
of 3% of 1 per cent. annually were created but they 
went back only to January 1, 1937. 


Are pension plans here to stay? 

The first public recognition of a pension plan may 
be said to have been the 24th Act of our very first 
United States Congress enacted in 1789 whereby 
pension obligations of the individual states to Revo- 
lutionary Soldiers were assumed by the Federal 
government. It can be imagined how this strength- 
ened the position with the American Legion of that 
day of the central government. If the League of 
Nations had taken over soldiers’ pensions and bonuses 
the history of the world might have been far different 
today. Senator George, Chairman of the United States 
Senate Finance Committee, in a statement published 
on July 15, 1943, said: “They are a prime means of 
preserving private capitalism in its contest with state 
capitalism.” 

The following testimony was given with reference 
to pension plans before the House Ways and Means 
Committee: Mr. Paul E. Griffith, president, National 
Federation of Telephone Workers, stated: 


“The public and employee interest and benefit demand that 
the Bell system pension plan be not terminated. The mainte- 
nance of the pension plan has markedly increased the con- 
tinuity of service of Bell system employees and reduced labor 
turn-over. These employees, long regarded as one of the most 
efficient group of employees in the Nation, have an average 
period of service approaching the span of 15 years. 

“The maintenance of the pension plan plays an important 
part in the building up of morale among the employees, which 
is an important factor in permitting the companies to give 
the character of telephone service which the Nation demands 
and requires.” 


Mr. Harry J. Hughes, a member of the executive 
board of electrical workers, affiliated with the Ameri- 
can Federation of Labor, stated: 
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“Probably no other condition of employment is cherished 
so highly as the comfort one receives in knowing that he will 


be secure in his old age. Industries that do not provide 
pensions turn their loyal and faithful employees away when 
they are old, and they have to depend upon the mercy of the 
State or the good will of their friends for support.” 


Standard Oil Company of New Jersey, in its latest 
annual report to stockholders, stated: 


“An outstanding feature of our labor program as adopte:| 
in 1918 deals with security of employment and protection 
against the hazards of sickness, accident, old age and death. 
These are the basic worries of employees. Our policy recog 
nizes that workers put forth their best efforts if they are 
relieved of these anxieties. It was found that such protection 
is an incentive toward better work. Many industrial compa- 
nies have since adopted similar programs, and social securit\ 
has been provided by Government. Most employees look at 
job security as the most important feature of a labor policy. 
While unemployment benefits are helpful in emergencies, the 
feeling by employees that they can make a career in the busi- 
ness results in advantages to themselves and the company 
both. With these incentives, they devote themselves whole- 
heartedly to their work. The number of employees who have 
had continuous service of thirty to forty years testifies to the 
effectiveness of these policies in promoting a feeling of partner- 
ship in the business.” 


The author, in the course of addresses to trade asso- 
ciations and groups of accountants and attorneys and 
businessmen, has ascertained that only a small pro- 
portion of business organizations that would benefit 
by plans of this nature have as yet awakened to their 
importance and opportunities. Upon the scientific 
nature of the advice such organizations receive from 
their tax consultant will depend the preservation and 
enhancement of these opportunities. 


Tax Immunity of Federal Agencies and 
Congressional Declarations 
(Continued from page 553) 


exempt from all taxation now or hereafter imposed by tlie 
United States, by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local taxing 
authority except that its real property shall be subject to 
taxation to the same extent as other real property is taxed. 
The same exemptions with respect to taxation (which shall 
be deemed tc ‘nclude sales, use, storage, and purchase taxes) 
shall be consirued to be applicable not only with respect to 
the Reconstruction Finance Corporation but also with respect 
to all corporations created by the Reconstruction Finance 
Corporation and public corporations wholly financed and 
wholly managed by the Reconstruction Finance Corporation. 


(Tit. 15, §610, U. S. C.) 

The foregoing typical illustrations show that Con- 
gress, while recognizing the assumption of the Supreme 
Court that, in the absence of congressional consent, 
there is an implied constitutional immunity of the 
National Government from state taxation of the per- 
formance, by Federal officers and agencies, of govern- 
mental functions, has freely made definitive statutory 
declarations of immunity or limited taxation. 

The Supreme Court by a recent decision adheres to 
the rule that Congress has exclusive authority to 
determine whether and to what extent its instrumen- 
talities shall be immune from state taxation. 
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Taxing to Prevent Inflation—By Carl Shoup, As- 
sociate Professor of Economics, Columbia University, 
Milton Friedman, Division of Tax Research, U. S. 
Treasury and Ruth P. Mack, National Bureau of 
Economic Research. Columbia University Press, 
Morringside Heights, New York. Pages: xii + 236, 
tables, charts. Price: $2.75. 

An ever-present specter in war time is the threat of 
inflation. It has been generally recognized that in- 
creased taxation is necessary not only to finance the 
war effort but also to avert uncontrolled inflation. 
The problem of the amount of taxation needed should 
be recognized as a quantitative one, in the opinion of 
the authors of this study, who here present techniques 
for making the calculations essential for an estimate 
which will be substantially correct. 

Much of the book is, of course, technical and of 
interest chiefly to economists and those whose busi- 
ness is with government finance, but the section which 
discusses the different types of taxation available and 
compares the respective advantages of sales and in- 
come taxes will be easy and absorbing reading for 
every taxpayer who would like a clear picture of the 
issues involved when Congress debates the huge war- 
time tax bills. 


m Contents 
Foreword 


I. A Technique for Estimating the Amount of 
Taxation Necessary to Avert Inflation 
II. Taxes Avilable to Avert Inflation, by Carl Shoup 
III. Methods of Predicting the Onset of Inflation, 
by Milton Friedman 
IV. A Technique for Analyzing and Anticipating 
Change in National Income, by Ruth P. Mack 
Appendix A: Notes on the Base Figures for 
June, 1941 
Appendix B: Notes on the Forecasts 
List of References ; Index 
The Tax Law of the State of New York—Com- 
merce Clearing House, Inc., 214 N. Michigan, Chi- 
cago, Il. Price $2.00. 


in the Field of Taxation 


This book contains the law as of July, 1943. Article 
4, Secs. 130-139 of State Departments Law and law 
provisions imposing admissions and pari-mutuel taxes 
on horse races are also included. 


Managerial Control Through Internal Auditing— 
By Victor Z. Brink. LaSalle Extension University, 
Chicago, Il. 

An explanation of the work of the internal auditing 
department and the manner in which management can 
make use of its services. 


Recent Trends in State Revenues—Federation of 
Tax Administrators, Chicago, III. 

Presenting reliable and comparable statistics of 
state collections of certain taxes from January, 1940 
through March, 1943 and an analysis of the fiscal 
significance of the trends revealed by these collection 
figures. 

The State Auditor—By James W. Martin, Robert 
L. Sawyer and S. Marie Fraser. University of Ken- 
tucky, Lexington, Ky. 

Independence is a prime requisite of a state audit- 
ing agency which reviews governmental administra- 
tive activities for the legislature and public. The 
Kentucky Auditor of Public Accounts enjoys greater 
independence under the terms of the present law, the 
Reorganization Act of 1936, than do the auditors of 
most other states. 

The authors emphasize the necessity for distinguish- 
ing between administrative, pre-audit control and 
legislative, post-audit control performed by review of 
administrative activities. They find from extended 
analysis of experience and present practice in Ken- 
tucky and in other states that performance of the 
second function is improved if the public appreciates 
the distinction between audit and current financial 
control. Especially is it essential that, as in private 
business practice, the auditor and the administrators 
understand each other’s functions and appreciate that 
sound business requires a critical review of financial 
procedures after the close of the fiscal period. 
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Controlling Britain’s Financial Front 

(Continued from page 563) 
ing. The significance of the figure for revenue is that 
it shows an increase of 17% per cent, that is, double 
the 84 per cent rise in expenditure. 

Details of Government Revenue during April-June 
1943 are given below, together with the increase or 
decrease from the corresponding period in 1942. 

The increase in revenue is due mainly to the higher 
yield of the income tax, the excess profits tax, and the 
customs and excise duties. So far as can be foreseen 
at present, the Government’s estimate of the yield of 
taxes for the current financial year as a whole is likely 
to be fully realized. 

Although the proportion of the cost of the war met 
by taxation is much bigger than in World War I, the 
amount raised by loans is very large. Asa result, the 
national debt has more than doubled since the out- 
break of war; it rose from £8,163,000,000 at the end of 
March 1939 to £17,700,000,000 at the end of last June. 

Of the loans raised by the Government from the 
outbreak of war to the end of June 1943, 22 per cent 
came from small savings, 34 per cent from private sub- 
scriptions to long-term loans, 22 per cent from sub- 
scriptions by the money market and the banks to 
short-term loans, and the remainder from other sources. 

What matters most, however, is not so much the 
size of the debt as the cost of its service, that is to say 
the rate of interest at which the Government borrows. 
Hitherto, as Mr. Assheton, financial secretary to Bri- 
tain’s Treasury, pointed out in the House of Commons 
on July 7, the average rate of interest has been only 
2 per cent, or less than half that paid on the big loans 
raised in 1914-18. 

The surprising result is that the present cost of the 
total national debt—it was estimated at £375,000,000 
for the current financial year—is no higher than, say, 
in 1926-27, when the debt was less than half its present 
magnitude. (Part of the loans raised during World 
War I were converted to a lower interest basis in the 
thirties.) 





Wholesale Prices End of First 


took place in the first half of the year. 


Price Movements During World Wars I and II 
End of Second Endof Third End of 3% 


(Statist) :— War Year War Year War Year 
July, 1914 = 100. .129 158 214 
Aug., 1939 = 100. .145 161 165 

Cost of Living 

(Ministry of Labor:— 

July, 1914 = 100. .125 145 180 

Aug., 1939 = 100. 121 128 129 
Wage Rates (Professor Bowley) :— 

July, 1914 = 100. .105-10 115-20 135-40 

Aug., 1939 = 100. 113 121 130 


(a) At the end of fourth war year the index stood at 175-80; it has been 
assumed that half the rise between the end of the third and fourth years 
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Finally, the Government has been much more suc- 
cessful than during the last war in restraining the rise 
in prices and wages, whatever yardstick is employed 
for its measurement. This is revealed by comparing 
the movement of the following indices of wholesale 
prices, the cost of living and weekly wage rates, each 
of which is compiled on a similar basis for both periods. 

True, the three indices cover only part of the field. 
But at the end of the first 3% years of World War I 
they were all well ahead of the advance registered 
during the same period of the present war. 

The financial position, therefore, is well under con- 
trol. A large proportion of the Government’s expend- 
iture is met by taxation, the remanider is borrowed 
at a low rate of interest, and by comparison with the 
last war, the rise in prices and wage rates has been 
moderate. 


Drop in Highway Funds 


Through the National Automobile Association we 
learn of the protective measures being taken by sev- 
eral states to safeguard their highway funds. Recently 
Connecticut, Maine, Pennsylvania and Washington 
have approved amendments to their state constitu- 
tions to prohibit the diversion of state automobile 
taxes from highway purposes in the future. In Maine 
and Washington the proposed amendments will be 
placed before the voters for ratification at the 1944 
general election, while passage by another legislature 
is required in Connecticut and Pennsylvania before 
the amendments are submitted to the people for their 
approval. 

Some states by their constitutions prohibit the di- 
version of highway funds and such states are Cali- 
fornia, Colorado, Idaho, Iowa, Kansas, Michigan, 
Minnesota, Missouri, Nevada, New Hampshire, North 
Dakota, Oregon, South Dakota, West Virginia. 

The serious drop in state gasoline taxes and motor 
vehicle registration receipts makes protection of this 
diminished and remaining revenue essential for the 
preservation and protection of the highways. 



















War Years In the November Issue 


a The next issue of TAXES— 
The Tax Magazine will feature 
an article on /ntangible Drilling 

190 Costs by John W. Beveridge and 

128 : 
an article on Patents and In- 

157%4(a) come Taxation by Lawrence I. 

132 


Wood. 
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New Federal Estate and Gift Taxes on 
Community Property 
(Continued from page 538) 

paid the premiums on the policies, so that in the com- 
munity property states only one-half of the insurance 
was taxable where the premiums were paid with com- 
munity funds. Lang v. Commissioner, 304 U. S. 264. 
But Section 404 of the 1942 Act changes this, and now 
provides that: 

“Premiums * * * paid with property held as community 
property by the insured and the surviving spouse * * * shall 
be considered to have been paid by the insured, except such 
part thereof as may be shown to have been received as com- 
pensation for personal services actually rendered by the sur- 
viving spouse, or derived originally from such compensation, 
or from separate property of the surviving spouse; and the 
term ‘incidents of ownership,’ includes incidents of ownership 
possessed by the decedent at his death as manager of the 
community.” 

It will be noted that this provision corresponds to 
and dovetails with the general estate tax provisions 
above discussed. This provision produces some curi- 
ous results when read in the light of the gift tax provi- 
sion. If the wife is the absolute owner of a policy of 
insurance on her husband’s life and the premiums are 
paid with community funds, each premium to the full 
extent thereof represents a taxable gift, under the gift 
tax amendment, from the husband to the wife because 
she is the owner of the policy, and the premiums, in 
adding to the cash value of the contract owned by her, 
represent a gift. The 1942 amendment charges the 
husband with the full premium payment as a gift from 
him to her, even though the “gift” be to the wife of 
her own funds. Later, at the husband’s death, the 
amendment to the insurance provisions requires that 
the full face amount of the policy be treated as a part 
of his estate for estate tax purposes. Thus, the hus- 
band must pay gift taxes on the use by the wife of 
her own funds to maintain a policy owned by her, and, 
having made the so-called gift, must still pay estate 
taxes on the proceeds of the same gift. 

Another curious result flowing from this insurance 
amendment is that this particular provision at the 
same time both recognizes and ignores the community 
laws. If the wife owns a policy on the life of her 
husband and the premiums are paid with community 
funds, the husband’s estate must bear an estate tax 
on the full policy proceeds. Conversely, if a husband 
owns a policy on his wife’s life and the premiums are 
likewise paid with community funds, the wife’s estate 
is again taxed on the full amount of the insurance 
proceeds. Thus the husband and the wife are both, 
to the extent of 100%, deemed to have made the com- 
munity payments. 

Note that the wife’s estate must be charged with 
the full proceeds of a policy taken out by and payable 
fo her husband merely because he uses joint funds to 
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maintain the contract, where the very law that requires 
this result contains a provision that the husband, under 
such circumstances, shall be deemed to be the owner 
of the policy. There can be no justification for taxing 
the wife on that half of the proceeds of a policy which 
is not only owned and controlled by the husband, but 
paid for with funds owned and controlled by him. 

(i) There is another provision that fits into this 
general scheme of taxation on community estates. 
The estate tax laws for years have included in the 
decedent’s estate gifts made by him in contemplation 
of death. The 1942 amendments provide that for the 
purpose of the contemplation of death section in the 
estate tax law— 


“a transfer of property held as community property by the 
decedent and surviving spouse * * * shall be considered 
to have been made by the decedent, except such part thereof 
as may be shown to have been received as compensation for 
personal services actually rendered by the surviving spouse, or 
derived originally from such compensation, or from separate 
property of the surviving spouse.” 


Here, again, the same general theory of community 
property taxation is prescribed. Under this section, 
if the wife should die following a gift of community 
property, the gift, for estate tax purposes, shall be 
considered to have been made by her, although at the 
time the gift was made it must, under the gift tax 
provisions, be considered to have been made by the 
husband. And it is to be noted that the gift in con- 
templation of death to be included in the wife’s estate 
is not merely her half interest in the community prop- 
erty, but her husband’s half as well. Here, again, the 
same property is regarded as being owned at the same 
time by both spouses. Property rights are disre- 
garded, and either or both are equally charged with 
the full ownership of the entire community. 

Moreover, it is to be noted that the transfer by gift 
is deemed to be made by the wife, though in fact 
made by the husband, and though taxed to the hus- 
band, so that we have the curious problems, not in- 
volved in similar transfers in common law states, of 
determining: 

(1) Whether on the transfer the husband was in 
contemplation of his own death; 

(2) Whether the wife was contemplating her own 
death ; 

(3) Whether the husband was contemplating his 
wife’s death; and 

(4) Whether the wife was contemplating her hus- 
band’s death. 

Unfortunately, there is no clear escape from the 
consequences of these several provisions. In some of 
the community property states the husband and wife 
may escape this dilemma of double taxation, and 
escape the hardships and even confiscation above re- 
ferred to, by a voluntary partition or division of their 
community property during their lifetime and con- 
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verting the community estate into two items of sep- 
arate property. But in other of the community 
property states no division of community property 
may be made prior to death or divorce. See e. g., 
McDonald v, Stevenson, 245 S. W. (Beaumont Civ. 
Ap.) 777, writ of error refused; Mahoney v. Snyder,°** 
S. W. (2d) (Amarillo Civ. App.) 1219. See also 
Martin v. Martin, 17 S. W. (2d) 789, 792 (Tex. Com. 
Ap.) ; Givens v. Givens, 175 S. W. (San Antonio Civ. 
Ap.) 877. Relief must come either through Congress 
or through the Supreme Court. 

The law is believed also to be unconstitutional and 
in fact already has been subject to constitutional at- 
tack. That it is inequitable and unfair legislation seems 
apparent. 

(1) The federal Constitution requires that excise 
taxes, which include, of course, estate and gift taxes, 
must be uniform. However, it is well settled that the 
uniformity provisions in the federal Constitution refer 
to geographical, not to intrinsic uniformity. The 
federal Constitution does not require intrinsic equal- 
ity and uniformity in the same sense that is required 
by state constitutions. The rule simply is that the 
excise must be geographically uniform, in the sense 
that it must operate alike on all subjects throughout 
the United States wherever they may be found. 
Knowlton v. Moore, 178 U. S. 41; State of Florida v. 
Mellon, 273 U. S. 12; Crooks v. Harrelson, 282 U. S. 
55; Head Money Cases, 112 U. S. 580, 594. 


Nevertheless, it would appear that the present law 
is lacking in geographical uniformity because it is 
directed at and applies only in the eight community 
property states, and not in the forty common law 
states. Itis true that Congress need not accommodate 
its taxing laws to the varying laws of the forty-eight 
different states. But these taxes are not uniform 
taxes to which state laws must adjust themselves, but 
taxes which seek out and discriminate against the 
eight states involved. It is only in these states that 
a bare cessation of management and control over 
property held for another is made the occasion for the 
tax. In the common law states the death of a partner, 
though he be the managing partner, does not result 
in the inclusion in his estate of his surviving partner’s 
interest, and in the common law states the death of a 
trustee does not result in an estate tax measured by 
the beneficiary’s property. But in the community 
property states the managing partner of the connu- 
bial partnership is taxed on the survivor’s share, and 
the husband is taxed at death on property held bene- 
ficially by him for his wife. The tax, therefore, is not 
geographically uniform, in that the same right, e. g., 
cessation of managerial control over another’s prop- 
erty, is not subject to the same uniform rule of tax- 
ation throughout the United States. Moreover, there 
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is lack of geographical uniformity in the rules relating 
to credit for property previously taxed and in the 
basis provisions, and it is only in eight states that 
we have the double tax feature discussed above. 

(2) In any event, it is believed the tax is so arbi- 
trary and capricious as to be violative of due process 
under the 5th Amendment. 

It has been repeatedly held that a tax measured 
by another’s income or another’s property is uncon- 
stitutional on this ground. Hoeper v. Tax Commis- 
sion, 284 U. S. 206; Nichols v. Coolidge, 274 U.S. 531; 
Heiner v. Donnan, 285 U. S. 312. Indeed, the estate 
tax amendments here in question were held uncon- 
stitutional on this ground recently by the Supreme 
Court of Louisiana in Succession of Sam Wiener, Jr., 
decided June 21, 1943, a case involving the Louisiana 
inheritance tax. As remarked by Judge Learned 
Hand in Frew v. Bowers, 12 F. (2d) 625, 630 
(C. C. A. 2nd): 

“Such a law is far more capricious than merely retroactive 
taxes. Those do indeed impose unexpected burdens, but at 
least they distribute them in accordance with the taxpayer’s 
wealth. But this section distributes them in accordance with 
another’s wealth; that is a far more grievous injustice.” 

And as stated in Heiner v. Donnan, supra: 


“The result is that upon those who succeed to the decedent’s 
estate there is imposed the burden of a tax, measured in part 
by property which comprises no portion of the estate, to which 
the estate is in no way related, and from which the estate 
derives no benefit of any description. Plainly, this is to meas- 
ure the tax on A’s property by imputing to it in part the value 
of the property of B, a result which both the Schlesinger and 
Hoeper cases condemn as arbitrary and a denial of due process 
of law. Such an exaction is not taxation but spoliation. ‘It is 
not taxation that government should take from one the profits 
and gains of another. That is taxation which compels one 
to pay for the support of the government from his own gains 
and of his own property.’ ” 

The amendments under discussion plainly violate 
these principles. Indeed, these amendments are far 
more capricious than any of the statutes condemned 
in the above cases. Not only do they measure one 
taxpayer’s tax by another’s property, but they disre- 
gard all notions of property law; they treat two sep- 
arate taxpayers at once as owning the identical prop- 
erty ; either of two taxpayers is taxed, not with regard 
to his interest in the property, but solely dependent 
on which of the two perchance dies first ; one taxpayer 
is regarded as owning the property if a gift is made, 
another if death occurs; the same gift is regarded as 
being made by one taxpayer for gift tax purposes, and 
by another for estate tax purposes. These statutes 
produce not only grave hardships, but complete con- 
fiscation in many cases; they discriminate against tax- 
payers in eight of the states prescribing rules in the 
community property states different from those appli- 
cable in other states. 

As Mr. Justice Stone pointed out in his dissent in 
the Heiner v. Donnan case, supra: 
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“In determining the reasonableness of a tax * * * it is, 
of course, necessary to consider all the statutes affecting the 
subject-matter.” 

Considering all the related statutes, the unreason- 
able, arbitrary and capricious character of the gift and 
estate tax amendments becomes apparent. 


The Treasury apparently convinced the Ways and 
Means Committee that the amendments were valid 
under the decision in Tyler v. United States, 281 U. S. 
497, and United States v. Jacobs, 306 U. S. 363. These 
cases upheld the estate tax levied at the death of a 
joint tenant and a tenant by the entirety, where the 
decedent with his own funds had acquired the prop- 
erty and created the estate in his lifetime. The cases 
are clearly distinguishable, and in no way approve 
of the capricious exactions hereinabove discussed. 


First, in those cases the survivor contributed noth- 
ing either in money or money’s worth towards the 
creation of the joint tenancy or the tenancy by the 
entirety. In the community property states acquisi- 
tion of property during marriage acquired with com- 
munity funds or a community debt is a joint 
acquisition in which the survivor contributes equally 
with the decedent in the acquisition of the property. 

Second, in the case of a joint tenancy and a tenancy 
by the entirety, the survivor has during the life of 
his co-tenant, no right of testamentary disposition. 
In the case of community property each spouse has 
throughout the marriage the power of testamentary 
disposition of his half interest. 


Third, in the case of a joint tenancy or a tenancy 
by the entirety, no tax is laid at the death of the joint 
tenant who contributes nothing towards the purchase 
of the property. The tax is laid only on the one who 
supplies the funds with which the property is pur- 
chased. Under the amendments in question, either 
or both of the two spouses will be taxed, depending 
on who should chance to die first. Even if it be a 
case where the husband through his labors solely pro- 
duced the community property in question, still the 
last sentence of the estate tax amendment requires 
that there be included in the wife’s estate one-half of 
the value of such community property, because she has 
a testamentary power of disposition over the same, 
and, as shown above, there will be many instances 
where 100% of the community property will be taxed 
no matter which spouse dies first. In other words, 
the joint tenancy and the entirety provisions of the 
law do not regard both the contributor and the non- 
contributor at one and the same time as owning the 
entire property, whereas the estate tax provisions do 
regard both husband and wife as owning the same 
property. 

Fourth. In the case where the wife dies and 100% 
of the community property is taxed, she in her lifetime 
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has no power or control over any of the community 
property, and at her death may dispose of only one- 
half of the community property. Her husband’s 
power and control over the whole extends after her 
death to his one-half of the community. Thus, where 
the wife is taxed with 100% of the value of the com- 
munity, there is, at least to the extent of the husband’s 
half, which is used to measure the wife’s tax, no en- 
larged right in the husband in the way of passing at 
her death of the possession and control over his half 
interest. Thus, certainly in the case of the wife’s 
dying first, the whole community being included in her 
estate, the principle of the Tyler and the Jacobs cases 
is wholly inapposite, death not being the generating 
source of the enlarged property rights in the surviv- 
ing husband. 

The amendments herein discussed are inequitable 
and unreasonable. They should be repealed or de- 
clared unconstitutional. 


Pension Trusts Under the New Regulations 
(Concluded from page 572) 


perhaps even exceeding the bounds of prohibited dis- 
criminations intended to be permitted by the Con- 
gress. In effect the regulations thus nullify the 
language of the law ’® that a classification shall not 
be considered discriminatory merely because it ex- 
cludes employees the whole of whose remuneration 
constitutes wages under the Social Security Act, or 
merely because it is limited to salaried or clerical 
employees. An employer might well desire to extend 
the benefits of a private pension plan to employees 
earning in excess of $3,000 and yet that plan is hardly 
discriminatory in favor of high-salaried employees. 

Doubtless the new regulations will require a re- 
examination and re-writing of thousands of private 
pension plans. It is unfortunate that the delay in the 
issuance of the regulations and the requirement of 
integration and correlation now makes uncertain the 
tax status of thousands of new and old plans and 
now requires the re-submission of such plans. This 
is bound to result in a snag in the healthy and favor- 


able growth of private pension planning in the Urited 
States. 





19 Section 165(a) (5). 
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ALABAMA 
Nov. 1—— 
Annual license and privilege taxes delin- 
quent. 
Automobile dealers’ reports due. 
Nov. 10—— 
Alcoholic beverage reports due from dis- 
tributors, retailers and wholesalers. 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax reports and payments due. 
Tobacco wholesalers’ and jobbers’ reports 
due, 
Nov. 15— 
Gasoline tax reports due from carriers’, 
transporters and warehouses. 
Last day for motor vehicle registration. 
Lubricating oils tax reports due from 
carriers, transporters, and warehouses. 
Motor carriers’ mileage tax and reports 
due. 
Nov. 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline inspection taxes and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax reports and payment due. 


ARIZONA 


Nov.—First Monday 
Bank share tax installment delinquent. 
Property tax (semi-annual installment) 

delinquent. 

Nov. 5—— 

Alcoholic beverage licensees’ reports due. 

Nov. 15— 

Gross income reports and payments due. 
Motor carriers’ reports and taxes due. 
Use fuel tax and reports due. 

Nov. 25—— 

Gasoline tax reports and payments due. 
Motor fuel carriers’ reports due. 





ARKANSAS 
Nov. 10—— 
Alcoholic beverage taxes and reports due. 
Beer consumers’ sales tax due. 
Motor fuel carriers’ reports due. 
Natural resources—statement of purchases 
due. 
Natural resources severance tax reports 
and payment due. 
Nov. 15— 
Income tax (second installment) due. 
Light wine and beer purchasers’ reports 
due. 
Wine manufacturers’ 
due. 
Nov. 20—— 
Gross receipts tax and reports due (by 
regulation; under law, Nov. 15). 
Use fuel tax and reports due. 
Nov. 25—— 
Motor fuel tax and reports due. 


reports and taxes 
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CALIFORNIA 
Nov. 1—— 

Beer and wine reports and taxes due. 

Common carriers’ distilled spirits tax and 
reports due. 

Gasoline tax due. 

Real property tax and personal property 
tax secured by real estate (semi-annual 
installment) due. 

Nov. 15— 

Distilled spirits tax and reports due. 

Gasoline tax reports due. 

Use fuel tax reports and tax due. 

Nov. 20—— 
Motor carriers’ gross receipts tax due. 


COLORADO 

Nov. 5—— 

— beverage manufacturer’s report 

ue. 

Motor carriers’ taxes due. 
Nov. 10— 

Motor carriers’ reports due. 
Nov. 14— 


Sales tax reports and payment due. 
Use tax reports and payment due. 
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Nov. 15— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Service tax reports and payment due. 
Nov. 25—— 

Gasoline tax reports and payment due. 


CONNECTICUT 
Nov. 1—— 
Gasoline tax due. 
Property tax returns due. 
Nov. 15— 
Gasoline tax reports due. 
Railroad tax (semi-annual 
due. 
Street railway tax (semi-annual install- 
ment) due. 
Nov. 20—— 


Alcoholic beverage tax reports and pay- 
ment due. 


installment) 





580 


DELAWARE 
Nov. 15—— 
Alcoholic beverage reports due from man- 
ufacturers and importers. 
Filling stations’ gasoline tax reports due. 
Wholesale dealers’ monthly cigarette tax 
report due. 
Nov. 30—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 


Nov. 10— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers, wholesalers, or 
retailers alcoholic beverage reports due. 
Nov. 15—— 
Beer taxes due. 
Nov. 30-—— 
Gasoline tax reports and payment due. 





FLORIDA 
Nov. 1 
Property taxes due. 
Nov. 10— 


Agents’ cigarette tax reports due, 
Manufacturers’ and distributors’ alcoholic 
beverage reports and taxes due. 
Nov. 15— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due 
Nov. 30—— 
Motor transportation company taxes and 
reports due. 





GEORGIA 
Nov. 1 
Corporation registration statements and 
fees due. 
Nov. 10—— 


Tobacco wholesale dealers’ reports due. 
Nov. 15—— 
Malt beverage tax reports and payment 
due. 
Nov. 20—— 
Gasoline tax reports and payment due. 


IDAHO 
Nov. 10— 


Beer dealers’ reports due, 
Nov. 15— 


Electric power company reports and taxes 
due. 


Gasoline tax reports and payment due. 


ILLINOIS 
Nov. 10— 
Motor carriers’ mileage tax due. 
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STATE TAX CALENDAR 


Nov. 15— 
Cigarette tax returns due. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s manufacturers’ and im- 
porting distributors’ reports on alcoholic 
beverages due. 
Nov. 20—— 
Gasoline tax reports and payment due. 
Oil production taxes and reports due. 
Petroleum products reports and inspection 
fees due, 
Nov. 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 


Nov.—First Monday—— 
Property tax (semi-annual 
due. 
Nov. 15—— 
Carriers’ gasoline tax reports due. 
Nov. 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Nov. 25—— 
yasoline tax reports and payment due. 


installment) 


IOWA 
Nov. 10—— 
Beer taxes and reports due from class A 
permittees. 


Carriers’ gasoline tax reports due. 
C:garette vendors reports due. 

Nov. 20—— 
Gasoline tax reports and payment due. 


KANSAS 
Nov. 5— 
Cigarette distribution reports due. 
Nov. 10— 
Alcoholic beverages reports and taxes due. 
Cigarette stamp reports due. 
Malt beverage reports and taxes due. 
Nov. 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
O11 inspection reports and fees due. 
Nov. 20—— 
Sales tax reports and payment due. 
Special fuel use tax report, fee, due. 
Nov. 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
Nov. 10—— 
Amusement and entertainment taxes and 
reports due. 
Cigarette tax reports due. 
Gasoline tax reports due from importers 
and refiners. 
Nov. 15—— 
Alcoholic beverage reports due. 
Income tax (third installment) due. 
Motor vehicle fuel tax (other than gaso- 
line) reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
Nov. 20——— 
“— production tax reports and payment 
ue, 
Nov. 30—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


STATE TAX CALENDAR 


LOUISIANA 

Nov. 1 

Pipe line transportation tax due. 
Public utility license tax due. 





Soft drinks wholesalers’ reports due. 


"'obacco wholesalers’ reports due. 
Nov. 10—— 


Importers’ gasoline tax reports and pay- 


ment due. 


Importers’ kerosene tax reports and pay- 


ment due. 


Importers’ light wine and beer tax reports 


due. 


Importers’ lubricating oils tax reports due. 
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Nov. 15— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax (third installment) due. 
Intoxicating liquor manufacturers’ 
dealers tax reports due. 
Soft drinks wholesalers’ reports due. 
Tobacco wholesalers’ reports due. 
Nov. 20—— 


Dealers’ gasoline tax reports and payment 
due. 


and 


EFORE a fighter plane can zoom 
into the skies, it must move with sure 
direction along the assembly line. 
Whether it’s in actual construction of 
aircraft, or in preparation of operating 
reports, McBee Keysort helps speed 
things through. 

When every factory order moves to its 
operation on the date it is scheduled to 
move, Production Control has done its 
job. When one order is allowed to lag 
behind its schedule for more than one 
full shift, Production Control] isn’t 
controlling. 

Not just another record or record- 
keeping device, Keysort is a record- 
making instrument to be used under 
high-speed, high-pressure job require- 
ments. 
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Dealers’ kerosene tax reports and payment 
due. 

Fuel use tax and reports due. 

Light wine and beer manufacturers’ and 

dealers’ tax reports due. 


Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales tax reports and pay- 
ment due. 


Petroleum solvents reports due. 
State sales and use tax returns and pay- 
ments due. 


MAINE 

Nov. 10—— 

Malt beverage manufacturers’ and whole- 

salers’ reports due. 

Nov. 15— 

Use fuel tax and reports due. 
Nov. 30—— 

Gasoline tax and reports due. 


MARYLAND 
Nov. 10—— 
Admissions tax payment due. 
Nov. 30—— 


Beer tax reports and payment due. 

Gasoline tax reports and payment due. 

Reports due from purchasers of motor fuel 
in cargo lots. 


MASSACHUSETTS 
Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 


Meals tax reports and payment due. 
Nov. 15— 
Cigarette distributors’ 
payment due. 
Nov. 30—— 
Gasoline tax reports and payment due. 


tax reports and 


MICHIGAN 
Nov. 1—— 
Gas and oil severance tax reports and pay- 
ment due. 
Nov. 5—— 


Carriers’ gasoline tax reports due. 
Nov. 10—— 
Common and contract carriers’ fees and 
reports due. 
Nov. 15— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Nov. 20—— 


Distributors’ gasoline tax reports and pay- 
ment due. 











Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 

Nov. 1 

Property tax (second semi-annual install- 
ment) delinquent. 





Nov. 10—— 
Iron ore severance tax reports due from 

carriers. 
Wholesalers’, brewers’ and manufacturers’ 


alcoholic beverage reports due. 
Nov. 15— 
Interstate motor carriers’ mileage tax due. 
Nov. 23—— 
Distributors’ gasoline tax and reports due. 
Special use fuel tax and reports due. 
Nov. 25—— 


Dealers in farm tractor fuels, reports and 
payment due. 


MISSISSIPPI 

Nov. 5—— 

Factory reports due. 
Nov. 19—— 

Admissions tax reports and payment due. 
Nov. 15—— 

Gasoline tax reports and payment due. 

Light wine and beer distributors,’ retailers’ 

and wholesalers’ reports due. 
















































Sales tax reports and payment due. 

Tobacco reports due from distributors, 
manufacturers and wholesalers. 

Timber severance tax and reports due. 

Use tax reports and payment due. 


MISSOURI 
Nov. 5—— 
Non-intoxicating beer permittees’ reports 
due. 
Nov. 15—— 


Alcoholic beverage reports due. 
Property tax returns due in first class 
cities. 
Retail sales tax reports and payment due. 
Nov. 25—— 
Gasoline tax due. 
Use fuel tax and reports due. 


MONTANA 
Nov. 15— 
Brewers’ and wholesale liquor dealers’ tax 
reports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Railroad companies’ gasoline tax reports 
due. 
Nov. 20—— 


Crude petroleum reports due from dealers, 
producers, refiners and transporters. 





Nov. 29—— 

Telephone company taxes and reports due. 
Nov. 30—— 

Bank share tax due. 

Freight line company tax due. 

Last day to pay metalliferous mine license 


tax. 
Property tax (semi-annual installment) 
due. 
NEBRASKA 
Nov. 1—— 


Bank share tax due. 
Express company taxes due. 
Nov. 15— 

Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 
Nov. 15—— 


Carriers’ gasoline tax reports due. 
Nov. 25—— 
Dealers’ and users’ 
and payment due, 
Fuel users’ tax reports and payment due. 


gasoline tax reports 


NEW HAMPSHIRE 
Nov. 10— 

Alcoholic beverage taxes and reports due. 
Nov. 15— 

Use fuel tax and report due. 
Nov. 30—— 

Distributors’ gasoline tax and report due. 


NEW JERSEY 
Nov. 1—— 

Bank share tax (quarterly installment) 
due. 

Property tax (quarterly installment) due. 

Nov. 10—— 

Excise tax reports and payment due from 
busses in interstate commerce. 

Gross receipts taxes and reports due from 
busses and jitneys in municipalities. 

Nov. 15— 

Alcoholic beverage taxes and reports due 
from distributors, importers, manufac- 
turers, transporters, and warehousemen. 

Nov. 20— 
Retail consumption and retail distribution 


licensees are required to make alcoholic 


beverage reports and pay taxes. 
Nov. 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline reports and pay- 
ment due. 


NEW MEXICO 
Nov. 15— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation reports due. 
Severance taxes and reports due. 
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Nov. 20—— 
Motor carriers’ reports and taxes due. 
Nov. 25— 
Gasoline tax reports and payments due. 
Use or compensating tax reports and pay- 
ment due. 


NEW YORK 
Nov. 15— 
Additional tax due from transmission and 
transportation companies. 
Franchise (income) tax (second install- 
ment) due. 
Nov. 20—— 
Alcoholic beverage taxes and reports due. 
Nov. 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
Nov. 30— 
Electric, gas, water, etc., company reports 
and taxes due. 
Gasoline taxes and reports due. 
Insurance company premiums taxes and 
reports due. 


NORTH CAROLINA 
Nov. 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage tax and re- 
ports due. 
Nov. 15—— 
Sales tax reports and payments due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Nov. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Franchise carriers’ and haulers’ reports 
and taxes due. 


NORTH DAKOTA 
Nov. 1 
Cigarette reports due. 
Nov, 15—— 
Beer excise taxes and reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 





OHIO 

Nov. 10—— 

Admissions tax reports and payment due. 

Alcoholic beverage reports due from class 

A and B permittees. 

Nov. 15—— 

Cigarette use tax reports and payment due. 
Nov. 20—— 

Dealers’ gasoline tax reports due. 
Nov. 30—— 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 





STATE TAX CALENDAR 


STATE TAX CALENDAR 


OKLAHOMA 
Nov. 1—— 
Oil, gas and mineral gross production tax 
reports and payment due. 
Property tax (installment) due. 
Nov. 5— 
Operators’ reports of mines other than 
coal due. 


Nov. 10—— 
Airports’ gross receipts tax reports and 
payment due. 
Alcoholic beverage reports and payment 
due. 
Nov. 15—— 
Gasoline tax reports and payment due 
except for distributors’. 
Petroleum products tax and reports due. 
Sales tax reports and payment due. 
Nov. 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 
Use fuel oil tax reports and payment due. 
Use tax reports and payment due. 


OREGON 
Nov. 10—— 
Oil production tax reports and payment 
due. 
Nov. 15— 


Property tax (quarterly installment) due. 
Nov. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Motor carriers’ reports and taxes due. 
Use fuel tax and report due. 
Nov. 25—— 
Gasoline tax and report due. 





PENNSYLVANIA 


Nov. 10—— 

Importers’ spirituous and vinous liquor re- 
ports due. 

Malt beverage reports due. 

Nov. 15—— 

Employers’ return of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

Nov. 30— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
Nov. 10— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
Nov. 15— 
Gasoline tax reports and payment due. 


SOUTH CAROLINA 
Nov. 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and pay 
tax. 
Soft drinks tax report due. 






Nov. 20—— 
Dealers’ fuel oil reports due, 
Gasoline tax reports and payment due. 
Use fuel oil tax and returns due. 


SOUTH DAKOTA 





Nov. 1 
Passenger motor carriers’ taxes due. 
Property tax (second installment) delin- 

quent, 

Nov. 10— 

Interstate motor carriers’ 
taxes due. 

Nov. 15— 

Alcoholic beverage sales tax reports due. 

Carriers’ gasoline tax reports due. Tax 
due in 30 days, : 

Dealers’ gasoline tax reports due, Tax due 
in 30 days. 

Sales tax reports and payment due. 

Use fuel tax and reports due. 

Use tax reports and payment due. 


reports and 


TENNESSEE 
Nov. 1—— 
Cottonseed oil mill reports due during 
month. 
Nov. 10—— 


Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Last day to file alcoholic beverage tax 
reports. 
Nov. 15—— 
Carriers’ use fuel oil reports due. 
Use fuel oil reports due, 
Nov. 20—— ; 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 


TEXAS 
Nov. 15— 
Oleomargarine dealers’ taxes and reports 
due. 
Nov. 20—— 


Carriers’ motor fuel tax reports due. 
Gasoline tax reports and payment due. 
Liquefied gas and liquid fuel use tax and 
reports due. 
Nov. 25— 
Carbon black production tax reports and 
payment due. 
Cement distributors’ 
due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment 
due. 
Theatres’ prizes and awards tax reports 
and payment due. 
Nov. 30—— 
Oil carriers’ report due. 
Property tax (first installment) due. 


taxes and reports 
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Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 

Nov. 15— 
Sales tax returns and payment due. 
Use fuel tax and reports due. 

Use tax returns and payment due. 
Nov. 25—— 
Carriers’ 
due. 
Distributors and dealers 

motor fuel tax. 


reports of motor fuels deliveries 


report and pay 


VERMONT 
Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property tax payable in installments due. 
Nov. 15— 
Electric light and power company tax re- 
ports and payment due. 
Nov. 30-—— 
Gasoline tax reports and payment due. 
National bank deposits tax due. 


VIRGINIA 
Nov. 10— 
Beer dealers, 
reports due. 
Nov. 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


bottlers and manufacturers’ 


WASHINGTON 
Nov. 10—— 
Brewers’, distillers’, manufacturers’ 
wineries’ reports due, 
Nov. 15— 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
Gross income tax returns and payment due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Nov. 20—— 
Use fuel tax and reports due. 
Nov. 25—— 
Gasoline tax reports and payment due. 
Nov. 30—— 
Property 
due. 


and 


tax (semi-annual installment) 


WEST VIRGINIA 
Nov. 1— 
Bank share tax due. 


Property tax (semi-annual installment) 


Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Nov. 15— 
Sales tax reports and payment due. 
Nov. 30—— 
Gasoline tax reports and payment due. 


WISCONSIN 
Nov. 10—— 


Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 


Nov. 20—— 


Gasoline and diesel fuel tax reports and 
payment due. 


Nov. 30—— 
Privilege dividend tax due. 


Payor mente 
—— 7, 
(PIPE 


WYOMING 
Nov. 10—— 
Bank share tax (semi-annual installment) 
due. 
Carriers’ gasoline tax reports and pay- 
ment due. 
Property tax 
due. 
Nov. 15—— 
Dealers’ gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 
Nov. 20-—— 
Motor carriers’ taxes and reports due. 


(semi-annual installment) 


FEDERAL TAX CALENDAR 


Nov. 15—— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
Auguct 31. Forms 1120 and 1121, 

Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended May 31, by general exten- 
sion, with interest at 6% from August 15 
on the first installment. Forms 1120 and 
1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended August 31. Forms 1040, 
1040A, 1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended May 31. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended August 31. Form 1041. 

Foreign corporations — see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 
eign corporations’’ below. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed May 31. Form 1065. 

Individual income tax return due for fiscal 
year ended August 31. Form 1040. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended May 
31, in case of American citizens abroad. 
Forms 1040 and 1040A. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended No- 
vember 30, 1941. Forms 1040, 1941, 1120, 
1120H, 1120L, 1121. 

Last quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended August 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax re 
turns due for fiscal year ended August 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for October. 
Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S.) 
for fiscal year ended May 31. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U, S. business or office) 
for fiscal year ended May 31. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
May 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended August 31. Form 1065. 

Resident foreign corporations—returns due 
for fiscal year ended May 31, ty gen- 
eral extension. Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended May 
31. Forms 1040, 1040A, 1041, 1120, 1120H, 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended February 28, 1942. Forms 1140B, 
1120H, 1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for October. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended Feb- 
ruary 28, 1942. Forms 1040, 1040A, 1041, 
1120, 1120H, 1120L, 1121. 


Nov. 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for October. Form 
1012. 

Nov. 30—— 

Admissions, dues and safety deposit box 
rentals tax due for October, Form 729. 

Excice taxes on gasoline, lubricating ols, 
and matches, due for October. Form 
726. 

Excise taxes on sales by manufacturers, 
producers, or importers due for October. 
Form 728. 

Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due 
for October. Form 727. 

Processing taxes on certain vegetable oils 
due for October. Form 932. 


Retail dealers’ excise tax and returns due 
for October on jewelry, furs and toilet 
preparations. Form 728a. 

Sugar (manufactured) tax due for October. 
Form 1 (Sugar). 
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